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P E E F A C E. 

As actual captors of the Kirwee booty it is imdeniable 
that General Whitlock's division of the Madras army are 
entitled to retain undisturbed possession unless some open 
claimant can shew good cause for a contrary decision. 
This may or may not be the practice in awarding prize- 
money. It may or may not be a course attended with 
inconvenience and suggestive of discussion. But it is 
unquestionably consonant with the strictest justice^ and 
is therefore most conducive to a speedy^ satisfactory^ and 
final solution. It is in fact a simple illustration of one 
of the first principles of Naval Prize Law^ for according 
to a sentence of high judicial authority^ " In a claim of 
joint capture the actual captor is the favourite of the law^ 
and the court will not suffer his interest to be affected but 
by most satisfactory evidence.'^* 

In the present case^ however^ though there is no 
imputation on the fair dealing of the Treasury Boards 
some^ of the Authorities who have reported on the merits 
of this question^ — in spite of the letter of protest put on 
record in last June by the Prize Agents of the Madras 
Force, — ^have committed themselves,t on apparently imper- 
fect information from interested parties, in favour of con- 
structive claimants. And as these claimants have not 
been required to appear and to openly substantiate their 
case, the actual captors have had no opportunity of con- 
troverting their statements. If a claim of constructive 
capture has been really set up, that claim is to this 
moment veiled from scrutiny. If an opponent has 
attempted to contest General Whitlock's rights, that 
opponent has never yet come forward in the light of day. 

* Pritchard'B Digest, iii 13, The John, 1 Dodson's Admiralty Beport(^ 
883. 

t It is well known that even in the India Council there was a strong 
disposition to reverse its original report on the respective claims of the 
Madras and Bombay troops. 
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The adverse comments as well as the favourable opinions 
of the Press have been added to this edition^ but so far as 
the arguments or representations of the latent antagonists 
have transpired through these or other channels^ they 
scarcely merit a serious reply. 

The late Commander-in-Chief in India argues that the 
Bombay and Madras Columns were members of a com- 
bined force, because his Lordship at first, in February, 
1858, and afterwards in June, had some idea of combining 
them, though the plan, he admits, was never carried out. 
Of this plea it is sufficient to observe, that it carries to a 
novel extent the doctrine that the will is as good as the deed. 

It has been asserted, in Major Clifton's memorial, that 
there was no regular communication between the Madras 
and Bombay Generals — and it is answered, that during a 
campaign of four months, two or three private notes were 
interchanged between these two commanders. This also 
seems to demand no reply, especially as these notes clearly 
shew that General Whitlock was not at any time under 
the actual or assumed orders of Sir Hugh Rose. 

As to the moral eflfect which the victory of the latter 
General at Calpee is said to have produced on the rebels 
at Kirwee, this is sufficiently answered by the evidence 
of the Time^ correspondent, recorded at the time, which 
tells us how sorely Lord Clyde and his Staff were 
^' disconcerted '^ at the news of the success achieved at 
Gwalior, a few days before the surrender of Kirwee, by 
General Rosens antagonist Tantia Topee. 

It is rumoured, though scarcely credible, that some 
of General Whitlock's opponents maintain that the pre- 
cedent of the Delhi Booty, which was granted exclusively 
to the capturing division, to the exclusion of General Van 
Cortland's co-operating force, was really an admission 
of the principle of constructive capture. And the only 
reply is, that if the strict and precise signification of 
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^actual capture would literally justify an interpretation 
which stultifies Lord Stowell and Sir W. Grants and sets 
common sense at defiance^ there is perhaps no precedent 
of actual capture^ properly so-called, to be discovered in 
the modem history of military prize. 

The real practical meaning, however, of the phrase-— 
ACTFA.L OAPTUBB, and the sense in which it was applied to 
the Delhi booty, and in which, it is hoped, it will be 
applied to the Kirwee case, is clearly elucidated by the 
highest military authority — the Duke of Wellington, who 
writes in a memorandum in his despatches : 

" It appears to be the Commander-in-ChiePs wish that 
the corps only which were actually engaged in particular 
service should enjoy the benefit resulting from t/, and I am 
entirely of the same opinion/' (Vol. II, 982, para. 4.) 

As to the special rights of the actual captor in this 
particular case, it would be a fair test of the whole ques- 
tion to take the candid opinion of any conscientious officer 
in the Bombay column on this specific point, viz., whether 
any share in the Jhansi booty, if no prize had been taken 
by General Whitlock at Kirwee, would have been allowed 
to the Madras troops by their fellow-soldiers in General 
Rose's force ? 

Singular arguments also appear to be put forth else- 
where against the claim of the actual captors to this prize, 
and they are so peculiar in their nature that it seems 
almost a satire to exhibit them in their plain and unvar- 
nished nakedness. To the reader in this nineteenth cen- 
tury, to the citizen of this land of law and justice, it must 
sound like the echo of a long -forgotten absolutism, 
muttered forth from the dreary pit of the dark ages, to 
maintain such sentiments as have been enunciated in this 
case. 

It has been said in some high quarters that the right 
of the troops to captured treasure is not to be measured 
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by precedent^ usage^ or abstract right ; in other words^ 
that the name of the Sovereign may be put forth^ in the 
disposal of prize-money^ to sanction an award which 
cannot be justified by equity or established use. 

It is openly admitted that the claim of the actual 
captors in this case is only contested on account of the 
large value of the prize; a plea almost as monstrous^ 
in the principle implied, as if the Government of this 
country should arbitrarily confiscate, merely on account 
of his wealth, the property of the richest banker in the 
realm ; and not less impolitic than unjust, for the army 
would hardly be content to know that their right to prize 
will be respected only when the booty fails to reach the 
confiscation mark. 

Such arguments as these carry with them their own 
refutation, and it is not too much to assume that the 
cause which leans on such support is already irretrievably 
lost. 

And this assumption is materially confirmed by the 
verdict which some of the most eminent lawyers of the 
day, after hearing the undoubted facts on the one side, 
and all that can be elicited on the other, have unani- 
mously pronounced in favour of the Madras division. 

Thus fortified by intrinsic equity, judicial precedents, 
and legal authority of the highest grade, it may safely be 
predicted that the right in so clear a case, with a fair field 
and no favour, — and for this every Englishman may ask, 
—must ultimately prevail. 

All that General Whitlock's representatives require, 
in the settlement of this important question, is, that there 
shall be no secrecy; that there shall be no respect of 
persons ; that the rank, reputation, prestige of all parties 
interested shall be altogether set aside; and that strict 
and impartial justice shall be administered according to 
the general tenor- of former precedents. • 
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Tiite kmWEE pfii^k-MbNteY. 



The princijile involved in the distribution of tlie Kirwee 

Prize is of lafge importance. It is iiot metely a matter 

of partial concern and temporary eflfect. It includes 

grave constitutional Hghts, the prestige ojf the Crown, the 

disbiplin^ and confidence of th6 arihj^,-^aiid it represents 

a precedent of such promiiience as essentially to coiifirm 

or essentialljr to Unsettle the (existing rule sliid practice by 

which the claim to priie-ihoiiey is regulated. It may 

possibly, if the Government should determine to set aside 

the rights of the actual captors without a legal trial, 

amount to a direct contravention of a statute of the realm 

* • . ■ . ■ . ■ -. , 

(3 and 4 Vict. c. 65), by which express jurisdiction in 

disputed cases of military booty has been given to the 
High Court of Admiralty. 

In ordinary cases the General and Pjize Agents hold- 
ing military commissions are in ai state of comparative 
prostration under any award which may be decreed or 
advocated by the heads of the army. In this case, however, 
the Prize Agents in England are in a sufficiently indepen- 
dent position to uphold the cause of the officers and 
soldiers, whom they representj in spite of all opposition, 
and have manifested a resolution not to surrender their 
primdfade rights without adopting such means of resist- 

b2 



8 INTUODUCTION. 

auce as the laws of their country furnish. They have 
a stake of no small magnitude to contend for^ in the 
interest of the disabled soldiers^ and the relicts and the 
orphans of the dead. But though the amount of the booty 
is considerable^ the value of the individual shares have been 
on some occasions far exceeded in the annals of our wars ; 
as for example^ on the capture of La Hermione in 1762^ 
when the captain of the Active received 65^0532. lis, dd., 
and each private seaman 485/. 58. 4|(/.j the whole prize 
realizing 544^648/. Is. 6d. 

It needs^ however^ no argument to show that the 
amount of the booty cannot in any case affect prejudicially 
or otherwise the rights of the captor. If a General who 
takes a town is entitled to the booty within the walls 
when estimated at a thousand pounds^ he is equally 
entitled to retain possession of it when it is found to be 
worth one hundred thousand pounds. 

The statement in these pages is compiled with the 
object of show:ing in a clear and concise manner- 
ist. In what sense the troops under Sir George 
Whitlock^s command were the actual captors of the 
Kirwee Prize^ and indebted to no other force or division 
of the army for any direct or constructive co-operation. 

2ndly. How far the right of actual capture is pro- 
tected by judicial decisions^ successive precedents^ and 
the usage of the army. 
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«!• The first point will be plainly demonstrated by a 
succinct but detailed narrative of the operations undertaken 
by Sir George Cornish "Whitlock at the head of the 
Madras Column^ and also of the operations of the nearest 
division of the Bombay Army in a distinct and separate 
field of service^ and under a distinct and separate com- 
mander. 

Amidst the terror and contagion of the horrible Sepoy Steadfastness 
Mutiny in 1857, the Madras Army alone remained ^j^j^pg^ ^^ 
staunch in its loyalty to the British Crown. The North- 
Western Provinces were in the hands of the insurgents. 
Every Englishman in Calcutta armed in self-defence. The 
merchants of Bombay trembled to sleep on shore. The 
troops in that island were tainted with disaffection, and, 
but for the nerve and vigour of Lord Elphinstone, would 
have emulated on the Esplanade the crimes of Meerut 
and Cawnpore. 

In the north of our Eastern empire the steadfastness 
of the Punjab (fruit of the wise policy directed by 
Mr. C. O. Mansel and the Lawrences) was an aegis which 
the gallant survivor of those noble brothers well knew how 
to wield for the maintenance of British rule, but in all 
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Nagpore. 



Hyderabad. 



the extensive continent south of the Sutlej, over which 
the hurricane of revolt was raging^ Madras was the sheet- 
anchor of the State. Nagpore, the frontier province of 
the Presidency, with the loyal brigades at KampteCi with 
the able and energetic promptitude of Mr. Ellis, a Madras 
civilian, at Seetabuldee, and the courage of young Elliot 
atBaepore, adhered to the Government. The Nizam, guided 
by the timely counsels of Colonel Davidson, the Resident, 
and by the sagacity of Salar Jung, encouraged the Native 
troops at Secunderabad in their fidelity to the Queen. 
Before these barriers the progress of the insurrection was 
checked, and here within the borders of Madras alone 
England found present secfirity and future hope. Exempt 
from intestine danger, the regiments of Fort St. Geoi^e 
were available to suppress the mutiny and revolt which 
had grown to colossal suture in the sister presidencies. 
A division of the Madras Army was immediately 
Field Force is equipped for service against the rebels in Bundelkand. 
In March, 1858, the various corps of this force, after a 
march of 1,800 miles, assembled at Dumoh, 46 miles to 
the east of Saugor,* under the command of Major- 
General (now Sir George Cornish) Whitlock, who, accord- 
ing to the instructionst which he received direct from 
Earl Canning, the Viceroy of India, advanced by Funnah 
and Chutterpoor against two rebel chiefs, cousinsj: by 
lineage and confederates in revolt, Ali Bahadoor of Banda, 
and Narrain Bao of Elirwee. 

* Dnmohj which was the rendezvous of Qeneral Whitlock's division, 
is four marches from Saugor, or exactly the same distance as Kirwee from 
Banda. 

+ These instructions were not issued by Lord Clyde, the Commander- 
in-Chief, but were forwarded, through the Political Officer, by Lord 
Canning. 

t The father of the Nawab of Banda was an illegitimate scion of the 
Mahratta Peishwa, of whose family Benaik Rao, the predecessor of Karrain 
Bao, was the lineal representative. 
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Oil his near approach to Banda^ Ali Bahadoor^ the Battle of 
Nawab, at the head of a 'if pll-appoii^ted army of 8,000 
men, incli^ding EiQQ troppers qf the famed Tait^s Horse, 
an^ other irye^^ar cavalry, and a nun^ero^i^ artil- 
lery, served by pur pwu trained gunners, marche^ Q^t to 
Go^pa ^oeglee, pii^^ pailes in frqnt qf the cityj to givei 
|iim battle. On the IQth of April, when the hot wpath^r 
iras nearly ^t its height ii; this scqrphipg district, whiqh 
is tbe ^lottest part of f n(fia, this g?dla^t litt^p force, ^fter 
^ niglxt's bivouac pn the hard and a^styplaift, e^qoun- 
tered ^nd overthrew the ^ebel army, wj^ich qutn^mlijered 
l^epi by tremendous odds. Soldiers ^ever foiight n^qre 
gaU^ntlyj even $kt Me^anee, than t^e ipen who fql^pwe^ 
^nd the officers who led, lyl^^^ ^^^ ^^^^ swordsmen of 
£(indosts^t^ quailed b^fo^^ the 3rd Madras Eu^opes^ns, 
x\Xi^ex Qo}Qne\ ^pthprp, ^A thp Hyderabad Green Horse, 
under M^or Maclntyre. 

?'hat anpy of 8,000 men was driven from three stroi^g Defeat of the 
positions, by the Madras ipuroppans ^^i tl^e Nizaofi'si 
Cfiva|ry froQfi tbe first, by Palmer's g^ns from the secox^d, 
by the Madr^ Artillery and the l^th Lai^oers f^om the 
third. Of that strong strtillery, nine guns were ta^en in 
th^ aqtion, and the rest were captured in the city qt^ tl^^ 
fpllowwg jiay. AM tl^pse dreaded troopers of Tait^s 
Uox^ rftde fr^m tl^p field and thyqugj^ tbp streets pf 
Bwda, oryi^g only "AUft^l AJJahP' ^ they §piOT^4 
tbeir jad^d hpiiseff i^ theiic flight- 

^he g|:eater ps^t of \h^ fugitives ^ed to JL^rwe^, which 
is abpi^^ fprty-fivq mi^^s distant, ?^nd f^i'ried wi^h them 
the terror of th§ ^igf^s^ ^^%t wh^gh they had sustained. 
N^^ra^^ Bao gave t^^ refreshpa^nt and assistance, but Narrain Rao. 
djffed not rally t^ipip pf attenpipt to ^tpev? thei^^ fallen 
fortunes, although he h^ a fresh army T,Q.\l?d his palacei 
walla puperioy in plumbers to that which \ffi^ been over- 
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thrown. Alarmed at the success of the Madras column^ 
he addressed himself at once to Mr. Mayne the poUtical 
officer, who now joined General Whitlock's camp, and 
evinced the utmost anxiety to surrender to the authorities. 
It was his fate, however (as is not unusual in the history 
of Oriental princes), to be greatly under the control of 
Eadho Govind. his Prime Minister, Radho Govind, a Benares trader by 
extraction, a man of infamous character, stained with 
crimes, and so deeply implicated in treason as to have been 
excluded by name from the pardon so extensively bestowed 
by Lord Canning's merciful and Christian policy of 
forgiveness. At the head of the war party in the durbar, 
this man obstructed Narrain Rao in his purposes of sub- 
mission. A game of negotiation and delay was played 
with the usual subtlety of an Hindu diplomatist. The 
Kirwee chief, when his first panic was somewhat abated, 
was persuaded or coerced to wait for some favourable 
turn in the tide of war. It was hoped, too, that Whitlock, 

• 

with his force thinned by sickness, and under a tempera- 
ture of 120° Fahrenheit in the shade, would be unable to 
march at that frightful season upon Kirwee. A strong 
garrison was required for Banda. Tlie hospitals were 
crowded with the sick and dying. The casualties in the 
Sickness of the 12th Boyal Lancers and in the Royal Artillery, according 
to data furnished by one of the surgeons of the force, 
amounted to no less than forty-two per cent, in the 
former corps, and a still larger proportion of the latter, on 
the 24th of May, 1858. The hot winds of this district are 
intolerable, and often fatal to the natives themselves, and 
it was the commonly received opinion that no Europeans 
could accomplish a march in that region in the summer 
months. General Whitlock was in fact compelled, from 
the circumstances above-mentioned, to halt at Banda 
until his second brigade, under Colonel McDufi^, which 
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was marching by a somewhat different and more easterly 
route, arrived. 

McDuff's brigade, after a fearful march, iu which the 
43rd Regiment Light Infantry suffered terribly, joined 
Whitlock's camp at Banda on the 1st of June. Then, The march on 
without allowing them even a short respite from fatigues 
and sickness, before daybreak on the 4th the column 
moved in two divisions upon Kirwee. The rebel chie& 
of that district learning that Tantia Topee, though 
defeated at Calpee, had at this date made himself master 
of Gwalior, took new heart, and marched out 9,000 
strong to Burtkhoop, eight miles on the road to Banda, 
where the enemy entrenched themselves with the inten- 
tion of giving battle to the British force. They appear 
not to have been aware that McDuff's brigade had joined 
the army. They certainly believed that in that tremendous 
temperature the force would be unable to take the field, 
or to effect its march on Kirwee at such a season. But 
they soon learned that the column was advancing with its 
reinforcements, and that the two brigades were marching 
by different routes to invest Kirwee. K they hoped that 
on this road without bridges, the difficulty of moving 
heavy guns across the rocky and difficult fords of the 
Baghin Eiver would delay Whitlock's approach, this hope, The rebels 

retire to the 

too, soon failed them. Without a day's halt the whole of hills, 
the artillery under Colonel Tudor Lavie was rapidly moved 
across the river at Budousa. As the British troops 
approached, the rebels left their intrenchment, and 
retreated to the hUls at Bussim, with the proscribed 
traitor Badho Oovind at their head. There, in the 
inaccessible fastnesses of the Yindhian range, they carried 
on the war for more than six months, and more than 
once encountered detachments from Whitlock's force in 
the field. 
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Wheu the rebel army had thus retired to the ^ills^ 
Narrain Bao^ unable to carry off his treasure and zenana, 
91^^ Iiopipg prol)ably that some fayourable tiprn of events 
might restore his forttines, fo^^d it advisable to surrender. 
The booty of He cp^m? intp T^itlock^s camp on the 7th of Juiie with 
hig personal foUow^rg, m^l on the foUo^ng ^ay the 
(Jre^eral entered Kir^^e^, disarmed the garrison, captured 
gfty-pne gums ^nd ^ we.U stored arsenal, aii4 numerous 
stands of arms and f^ccoutirf^ments^ $Lnd took possession of 
a large treaaure in coin, bulUop, and jewels, foundering 
was strictly prohibited, and tbe officers were autborised 
to assure the troops that their claipa to the pri^e would be 
duly represented. The ^yhole of tb^ property was care- 
fully secured by the prize agents, and as po adequs^te 
guard could bp spared to protect the valuable bpoty, it 
was consigned, for safe keeping, as prize taken by Whit- 
lock^s force, to the State Treasury at Allahabad* But it 
was long before this trust was duly folQlled by the 
Government. Rumours became rife that in the embar- 
rassed state of the Bengal e:$:chequer the authorities 
inclined to appropriate the amount. But the murmurs 
of the soldiers found an utterance in the leading journals 
of India. Lord EUenborough nobly vindicated th^ir 
rights in the House of Peers. Lord Montet^gle, too, 
spoke warmly on their behalf. Colonel Dunne espQused 
their cause \a the House of CpmmQii9j and in tbe middle 
of the Session of 1861, nearly three yeai» aftey the 
capture, the Secretary of State for India announced that 
the Kirwee booty was to be awarded as prize to tbe 
troops. 

In the ineantime, while General Wbitlock was thus 
successfully accomplishing the special duty entrusted to 
him of quelling the insurrection in tbe districts of Banda, 
Tirohan (Kirwee), and Humeerpore, two columns from 



OFEBATION6 QF Sm HXTG^ BOSE. 15 

Bombay had been carrying on qperations in otber 
territories within the same parallels of latitude. More 
than 100 leagues from Banda, Major-General Roberts 
besieged and took the town of Kotab* Less remote, but 
at an average distance of about fifteen days' piarcb froui 
Whitlock's pamp, jaeneral Sir Hugh Rose w^§i achieving Bxploite of 
at the same date a series pf brilliant and herpiq triiimph^ j^^ ^^ 
in the regions which were formerly included iu the 
Mahratta kingdom ; for Chutter Saal, the renowped Bou- 
dela Prince, had bequeathed his extensiye dominions in 
three portions, JhaDsi, Calpee, and otber ^istrict^ west- 
ward of the Bettwa, were given to the Peishwa; Punnah, 
with its diamond mines, to his eldest son; the Kingdom 
of Jejrtpore, in which Banda, Kirwee, and Humeerpore 
were comprised, was left to the younger son. 

At the end of January, 1858, Sir Hugh Rose having 
previously captured the forts of Ratghur and Garikottah, 
from which the rebel garrisons effected their escape after 
some days^ siege, broke up bis camp at Saugor, an4 com- 
menced his march northward into the territories of Jhansi 
and Gwalior by the route of Marowra and Tehree. On 
the 1st of April he encountered, under the walls of 
Jhansi, a numerous army of the insurgent,, and fpvght 
the famous battle of the Bettwa, achieving a glorious 
victory, and inflicting great slaughter on the enemy. Five 
days afterwards Jhansi was stormed, and a well equipped 
arsenal, numerous stands of arms, together with a largQ 
and valuable amount of treasure, fell into the hands of 
the conqueror. 

Without particularizing intermediate achievements of Battle of 
this gallant division, it merely concerns us now tP notice 
that on the 23rd of May General Rose again encountered 
the rebel ^xmy in the rugged ravines before Calpee. A 
long and sanguinary engagement, under n i^un which 
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thrice struck down the heroic leader of the British troops^ 
terminated in the complete discomfiture of the enemy. 

The surrender of Calpee followed^ and for a short time 
there seemed reason to hope that the rebellion was 
virtually stamped out in the provinces where Sir Hugh 
Eose had reaped so much renown. But a few days later 
intelligence of an opposite and discouraging tenor marred 
this expectation. The rebel leader whom Oeneral Rose 
overthrew at Calpee was the famous Tantia Topee^ the 
most skilM of the insurgent chiefs^ though his strategy 
consisted more in rapid movements and masterly retreats 
than in absolute hard fighting on the battle field. This 
leader^ immediately after his defeat at Calpee^ suddenly 
and unexpectedly turned the left flank of the Bombay 
Gwalior taken force, fell with swift swoop on Gwalior, where Scindiah^s 
by the rebela. ^jQ^pg^ jQj^g ripg fQj. revolt, forsook, as soon as he appeared 

before the place, the loyal standard of their ruler, and, 
unterrified by the recent victory of Sir Hugh Bose, went 
over in a body to the enemy whom he had just defeated. 
The Maharajah Scindiah, the greatest prince of Central 
India, fled in haste, and scarcely escaped with his life and 
a few of his family to Agra. He even left behind him 
his crown jewels and other treasures, which, together with 
his formidable artillery, passed into the hands of the 
rebel general. The city and the strong fortress of Gwalior 
were occupied by the rebels, and at this date, in the first 
week of June, 1858, the star of insurrection, at least in 
the Mahratta States, seemed once more in the ascen- 
dant. 

Tantia Topee's success against a place of such im- 
portance, counterbalanced for a time the prestige which 
our arms had acquired by the victory of Calpee. The 
limes correspondent, who recognised with merited eulogy 
the " splendid military achievements'' of Sir Hugh Bose, 
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writes thas of the effect which the intelligence of these 

events produced in Lord Clyde^s camp : — 

^^ June Srd. — In the afternoon there came an orderly T^® uneasi- 

neBS occa- 
with a parcel of telegrams, announcing that the rebels sioned by 

liad attacked Gwalior ; that Scindiah had been defeated ; G^uor.^ 

and that he had arriyed as a fugitive^ with his minister 

Dunkur Bao^ at Agra ! This is indeed bad news. 

" Colonel Frank Turner thinks it is the worst we hare 
had this long time. Sir Thomas Seaton, however, does 
not attach such great importance to it, though he regrets 
very much that Scindiah should have suffered so severely 
for his loyalty to us. There is a disposition to throw some 
blame on Rose for his supposed delay at Calpee ; but, after 
all, we know so little of the case that it may be very 
unjust to censure one who has shown such energy and 
decision. 

*' His Excellency came over to bid me good-bye, and 
rode across in the sun from his quarters to the fort for 
the purpose. He thinks that it will only require a 
vigorous march and a strong attack on Gwalior to restore 
Scindiah to his capital ; but it is evident he is discon- 
certed at the news. It is all the more awkward because 
Sir Colin has sent down a General Order to Allahabad, 
somewhat in the form of a proclamation, announcing the 
close of the summer campaign, and thanking the troops 
for their services.*' — RusaelPs Diary y ii., pp. 45-46. 

A fortnight afterwards, the vigorous march and strong 
attack which Lord Clyde anticipated, recovered Gwalior, 
and restored the ascendancy of our power. But this 
result was not accomplished until more than a week 
after the surrender of Kirwee. When the Madras column 
occupied that place on the 7th of June, Sir Hugh Eose 
was marching ou the route to Gwalior, which lies more 
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than 200 miles to the west of Kirwee ; and^ so far from 
being in a position to afford assistance to General 
Whitlock, he was moving against an enemy, who at 
Oo-operatioa that date had achieved a remarkable Buccess, and whose 
impoBBi e. jimnijerg j^^d been reinforced by the accession of Scindiah^s 
whole army. What mortal ingenuity can discover any 
sort of constnlctive assistance which Major-General Rose 
can possibly have rendered to Major-General Whitlock on 
the 7th June, 1858? Engaged with a superior force, and 
marching in an opposite direction, the Bombay General, 
at the distance of more than fifty leagues, was obviously 
incapacitated from contributing any service whatever 
towards the capture of Kirwee. And considering the 
im{)brtant success which had just been achieved by his 
adversary, it inust also be obvious, even if we had no 
positive evidence of the fact, that he was not at that time 
in circumstances either to convey encouragement to his 
friends or intimidation to their enemies ; wWch, according 

« 

to this highest authority on such matters, is the only 
reasonable ground oh which officers not rendering direct 
assistance can prefer a claim of joint capture. 

The respective movements of the Madras and Bombay 
columns have thus tseen traced to the period of the occu- 
palion of Kirwee, and it has been plainly shown that the 
dildsion under the command of Sir Hugh Rose was at a 
vast distance, was liiarching in an opposite direction, and 
was fully engaged with a powerful and successful army of 
the rebels at the time of the capture, and is therefore dis- 
qualified under every known principle of prize law, as the 
citation of judicial cases will clearly show, from claiming 
any prize interest whatever in the matter ; and to this we 
may add that Sir tlugh Rose himself admits in the cor- 
respondence laiA before Government by Lord Clyde, that 
he did not in any way look to General Whitlock for co- 
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operation or support If there could have been any 
possibility of doubt^ thi3 letter, written by General Rose 
himself, would certainly be conclusiye on this point. 

It only remains to add, though perhaps it is scarcely 
relevant to the point at issue, that the services 6£ 
the Madras troops against the Kirwee rebels were 
by no means terminated by the capture of that place. 
These insurgents, under Badho Govind, betook them* Badho Govind 
selves, as already stated, to their adjacent fastnesses among ^®J|! ® 
the hills of the Yindhian ranged From this almost inac- 
cessible position they maintained for more than six tnonthb 
a protracted resistance to the British troops, and on more 
than one ocbasion descended into the plain and gave battle 
to a brigade of General Whitlock^s force under the com- 
mand of Colonel Carpenter. Towards the end of December; 
1858, General Whitlock prepared to attack thein with his 
whole force near Na^ode. but was suddenly compelled to 
.o« ta softer aiLl». ^^ .^ bod' of fte 
rebels which was then threatening Banda from the west. 
The Kirwee troops, taking immediate advantage of this besieges 
retrograde movement, turned Colonel Carpenter's fiidnk^ Kirwee. 
and by a skilful forced march invested the small garrison 
of Kirwee with a force of 1,500 men. Captain Woodland^ 
with only 104 men of all arms, including a handful of 
Her Majesty's 43rd Light Infantry, nobly and gallantly de- 
fended the place for three days, when succour se&med 
almost impossible. General Whitlock, however, reiceived Whidock's 
intelligence of his perilous position, while marching west- ^^^ ^^^ ' 
wards, at Mahoba. Without a moment's deliay he retraced 
his steps^ and accomplishing the unprecedented inardh of 
eighty-six nules in thirty-seven hours, he appeared before Kirwee re- 
Kirwee on Christmas eve, just in time to relieve the brave ^®^® ' 
and exhausted garrison, which Was then at the last extre- 
mity. The siege was raised, and the rebels retired to a 
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position on the hills^ which they had reason to believe 
impregnable, near the village of Punwaree, four miles east 
Storming of of Kirwee. Three days afterwards^ guided by the judi- 
hcLhtfc^*'^ cious advice of Mr. Mayne, the Commissioner of the 
district^ Greneral Whitlock marched in three colmnns to 
assault this position^ and after a short engagement the 
heights were stormed by the centre column^ while the 
division on the rights under the personal command of the 
General^ intercepted the enemy at the Duddree Fass^ and 
defeating them with great slaughter^ completed the utter 
discomfiture of this army. Their leader^ Badho Gk>vind^ 
with other chiefs^ fell at Punwaree^ and after this action 
the force of the Kirwee rebels never made head again. 
The whole of these operations, — the signally rapid march 
from Mahoba, the relief of the beleaguered garrison, the 
well-organized arrangements, the bold attack on a nume- 
rous enemy in so formidable a position, the completeness 
of the success, the utter annihilation of a large rebel force, 
reflected the greatest credit on Sir George Whitlock, and 
elicited the highest praise both from the Viceroy of India 
and Lord Clyde. 

It is unnecessary to dwell any more on the frirther 
details of the campaign. 

II. The second point for consideration is the rule by 
which prize is usually distributed, on principles of law and 
precedent. In this part of his endeavour the author has 
greater difficulties to contend with than in the preceding 
statements. He can speak with some authority on the 
details of a campaign which passed under his own eye, 
but he hesitates without legal experience to write on a 
grave law question. It would be presumption of a flagrant 
kind to attempt to exhibit a body of military prize law in 
these unpretending pages with the awkwardness of an 
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unprofessional hand. It is, moreover, an additional 
embarrassment that questions of purely military prize 
have so rarely been adjudicated in a court of law. 

There are, however, a multitude of decisions in cases Parallel be- 
of maritime booty (and of a remarkably consistent tenor) and military 
in the records of the Admiralty Court ; and it must be ^"^' 
obvious that, making all allowance for the diverse circum- 
stances of naval and military operations, there musf still 
be certain general principles, both as to jurisdiction and 
distribution of prize, in which a positive analogy obtains 
between the rights of the army and the navy. If the 
prerogative of the Crown is so far waived with respect to 
naval prize as to leave the adjudication of conflicting 
claims to the process of a court of law, it is not easy to 
suggest a reason why the claims of the army should not 
also be determined by the sentence of a similar tribunal. 
The recent statute of 3 and 4 Victoria, c. 65 — ^by which 
all disputes regarding military booty have been made 
cognizable, on a reference from the Privy Council, 
by the High Court of Admiralty — strongly corroborates 
this conclusion. 

It has therefore been thought desirable to examine as 
fully and candidly as possible the more prominent cases of 
disputed claims to prize, whether captured in naval or 
military operations, and the judgments which have been 
passed upon them, iu order to ascertain whether any fixed 
rule and principle for the distribution of booty will appear 
to be established ; and to this end a consideration of the 
following examples will help to show how far the exclusive 
rights of actual captors have been recognised, and how 
far the principle of admitting capture by construction 
has been limited or disallowed in the competent court of 
law. 
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1799, In the case of the Vryheid, Lord Stowell delivered 

The VryiiMd, ^ most important judgment against the claim pnt forth 
AdiSr»lt ^^'^ * ^^ *^® commander of the Vestal to share as joint captor 
Reports, 16. of Admiral De Winter's fleet, on the 11th October, 1798. 

'' The Act of Parliament and the Proclamation give the 
benefit of prize ' to the takers/ by which term are natu- 
rally^ to be understood those who actually take possession, 
or those affording an actual contribution of endeavour to 
this event. Either of these persons are naturally included 
under the denomination of takers, but the courts of law 
have gone further, and have extended the term ' taker ' 
to another description [of persons — ^to those who, not 
having contributed actual service, are still supposed to 
have rendered a constructive assistance either by conveying 
encouragement to the captor or intimidation to the 
enemy. 

" Capture has therefore been divided into capture de 
facto and capture by construction. I need not say that the 
construction must be such as the courts of law have 
already recognised, and not a new, unauthorised construc- 
tion ; for as the word has already travelled a considerable 
way beyond the meaning of the Act of Parliament, the 
disposition of the Court will lean, not to extend it still 
further, but to narrow it, and bring it nearer to the terms 
of the Act than has been done in former cases. The case 
of the Mars^ is a strong authority on this point, in 
which the claim of joint capture was disallowed to ships 
not in company, but stationed at different outlets to catch 

* '' This was the case of a French ship taken by one of three king's 
ships, which, being apprised of the design to escape from Port-au-Prince, 
had taken their station at different outlets to intercept them. The capture 
was made by one ship. A claim was given on behalf of the other two to 
share as joint captors, though not present at the capture; but it was 
rejected." 
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the enemy, who were known to be under the necessity of 
passing through one of them; and it was in that case 
intimated to be the opinion of the judges of the common 
law (as I have had means of knowing) that the Court 
ought to come nearer home and conform more strictly to 
the words of the Act of Parliament." 

'' In all cases the onus probandi lies on those setting 
up the construction, because they are not persons strictly 
within the words of the Act, but let in only by 
the interpretation of those acting under a competent 
authority to interpret it. It lies with the claimants in 
joint capture, therefore, either to allege some cases in 
which their construction has been admitted, or to show 
some principle in their favour so clearly recognised and 
established as to have become almost a first principle in 
cases of this nature.'^ 

Whatever distinctions may be drawn in some 
instances between maritime and military booty, there 
does not appear to be any good or valid reason why 
this lucid decision should not also apply to a claim of 
joint capture put forth by a separate and distinct division 
of the army not acting in company with the actual 
captors^ 

In a subsequent judgment, in the case of the Odin, ^sos 
Lord Stowell, in deciding in favour of the actual captor, -^P"i i- 

The Odtn, 

the Trusty, against the claim of contribution set up by 4 c. Robinson's 
the Royal Admiral, reaffirmed the expediency of narrow- Beports/825. 
ing the claim of constructive capture. 

''The principle of constructive assistance has been 
altogether thought to have been carried too far, and the 
later inclination of courts of justice has been rather to 
restrain than extend the rule." 

c2 
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1801, 
January 17. 
The Forseig^ 
held, 3 C. 
llobinsou's 
Admiralty 
Reports, 311. 



Lord Stowell decided in the case of the Forseigheid, 
that the squadron under Admiral Dickson was entitled 
to share with the actual captor, the Director, which had 
been detached from the fleet, but was only eight or nine 
miles distant at the time of capture, the weather being 
too hazy at the time to allow the fleet to be in sight. 

.In the argument for the actual captor, it was averred, 
'' To entitle persons to share as joint captors there must 
be some assistance, either actual or constructive. No 
instance can be produced in which the Court has pro- 
nounced for a joint captor who never saw the captured 
ship, nor was ever within the knowledge or contemplation 
of the persons captured.^^ 

For the judgment on the Forseigheid, see post, 
pp. 28, 29. 



1816. 

May 2. 
The Qaleji, 
2 Dodson's 
Admiralty 
Beports, 
pp. 25, 31. 



Perhaps, however, the most important definition of 
the principle on which prize should be distributed is that 
which was furnished by Lord Stowell in the case of the 
Galen, and the principle appears to be equally applicable 
to land and marine operations. 

''The general rule certainly is, that sight alone is 
sufficient to enable King's ships to be considered as joint 
captors, and it is a rule which is liable to very few 
exceptions. If, indeed, the ships should be sailing in 
different direction, and at a great distance from each 
other, that would form an exception, and the rule be no 
longer in force. Again, if a ship is lying in port unarmed 
and unrigged — if it is physically impotent, and can afford 
neither encouragement to the friend nor intimidation to the 
enemy — ^then its claim to be considered a joint captor 
cannot be supported, even though it should be distinctly 
proved to have been in sight at the time of capture.*' 
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" Upon the whole, I think the result is that the fact 
of sight is sufficiently proved ; and as it is the necessary 
intendment of the law that the officers commanding Her 
Majesty's ships have at all times the animtis capiendij I 
shall pronounce for the interest of the three vessels • 
Aquilon, Devastation, Meteor) claiming as joint captors/' 

The booty of Buenos Ayres was taken by a military ign, 
force, assisted to a certain extent by a naval armament, gj^nog^^res 
and Sir William Scott (Lord Stowell) delivered the fol- 1 Dodson's 

, . Admiralty 

lowing judgment on the case : — Eeports, 84. 

'' The question is, whether upon any general principle 
the services antecedently performed by the Leda are 
of a nature to give her an interest in the capture. I am 
of opinion that they are not ; that the services previously 
performed by her, however meritorious they may have 
been, will not entitle her to share, since there was no 
preconcert, and no specific knowledge of the expedition 
till after the capture was eflRected. Upon any general 
principle of joint capture, I am clearly of opinion that the 
claim of the Leda to share cannot be established, and 
it certainly is not the disposition of the Court or of 
the Lords Commissioners of Appeal to extend the interests 
of joint capture beyond its present limits. So likewise 
with respect to services subsequently performed, they 
must be considered precisely in the same light. I think 
I may lay it down as a certain and fixed rule that 
no services antecedent or subsequent, unless the vessel is 
employed in the identical service of the expedition, will 
impart a prize interest. If, therefore, I had to dispose of 
this case on piinciples of law, I should have no hesitation 
in pronouncing against the claim of the LedaJ 
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Nature qf the Evidence, 

1800, With regard to the proof required from the persons 

The Robert, ^^<> claim to share with the actual captors, Lord Stowell 

Adi^r^r*'^*" ^^^ ^* down in the case of the Bobert, which was oaptored 

Reports, 201. by the Revenue lugger^ the Alarm, and in which Her 

Majesty's ship^ the D^ence, asserted a right to participate. 

'' Ships claiming as joint captors must bring forward 

unequiyocal^ direct^ and unsuspicious evidence of their 

claim'' ('' from persons entirely neutral in the matter''). 



1800, lu the case of the Anna Maria, in which Her Majesty's 

"^AnmL ^ ^^Vi ^^ Sandmch claimed to share with the actual captor, 
Maria, ibid, the Minerva, on the ground that the latter was attached to 

212. 

the Sandvnch, the Court gave this opinion : " I should 
be very much inclined ' to hold that^ in order to support 
the claim effectually on behalf of this ship, some orders 
must be produced to show in what manner the actual 
captor was attached to the Sandwich^* 



1806, Again^ with respect to the Ban Jos6, in which ease 

The San JoaS, Her Majesty's ship Euryalus claimed to share with the 

rS) wte! 2^5^ * P^^^*""*^ ^^yfi^^^> which had taken the prize, Lord 
249. ' Stowell ruled— 

'^ The general course in claims of this kind is, that 
the parties setting up a claim of joint capture are called 
upon to establish their interest, and to make out their 
case to the satisfaction of the Court." 

In this case the claim of the Euryalus was admitted 

as having been in sight at the time of capture. 

TheDordrec7t< The same judgment was again reiterated by Lord 

Reports, 22. Stowell in the case of the Dordrecht, in which it is 

distinctly laid down, as an admitted rule of law, that the 

orms probandi lies on those setting up construction. 
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In the case of the Sodedade Felix, Dr. Lushington january'21. 
required proof of concert or association between the The Sodedade 
Forester, which claimed as joint captor^ and the Harlequin, 1 Bobinson's 
which was the actual captor of the prize. ^q^ ^' 

The Court referred the case back for information^ 
Isti Whether the Forester, claiming joint capture^ was in 
immediate connection with the Harlequin, and receiving 
orders from that ship ; 2ndl79 Whether the Forester was 
in sight when the Sodedade Feliw was captured by the 
Harlequin. 

In this case an argument in favour of the Harlequin 
was also drawn from the statute 5 Geo. IV, 113, 168, by 
which the claim for head-money is exclusively confined to 
the actual captors. 



It is unnecessary to waste time in deducing from 
these precedents the leadiug principles on which {^ claim 
to military prize can be sustained. This has been already 
done by an able and practised hand ia ^^ Fritchard's 
Digest of Admiralty Cases,*' and the following extracts 
will show that the right of the actual captor, to the 
exclusion of any force not acting in concert or directly 
assisting at the time of capture, is established beyond 
dispute. 

Commencing at page 188 this writer puts on record 
certain plain axioms which regulate the validity of such 
claims : — - 

5, The principles of joint capture are essentially de- 
fined in the judgment on the Vryheid, on the capture of 
De Winter's fleet.— 2 C. Rob. 16. 

6. Constructive assistance has been recognised too far. 
— Ibid. ; The Odin, Hals., 4 C, Rob. 825 ; Le Niemen, 
Dupotet, 1 Dodson, 216 ; Buenos Ayres, ibid. 84. 
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7. It is not every remote contribution of assistance, 
given with or without intention, that will entitle to the 
benefits of joint capture. — The Vryheid, De Winter, 2 C. 
Rob. 16. 

11. The admission of a constructive (or joint) captor 
to share with an actual captor, is in itself an indulgent 
construction of the law, which must not be further ex- 
tended. A ship which had joined in a previous chase 
with a constructive captor cannot be admitted to share as 
constructive joint captor. — The Financier, Cattell, 1 Dod- 
son, 67. 

40. The presumption in favour of a King's ship, from 
being in sight, alone is sufficient to support the animus 
capiendi, but aliler as to privateers. A contrary route, 
however, if proved, would defeat the claim even of a King^s 
ship.— ia Fhre, Fits, 5 C. Rob. 268. 

47. Claim of joint capture, where the asserted joint 
captor had reconnoitred and stood off on another course, 
but before she was out of sight the prize was taken — 
rejected. — The Lord Middleton, Moftrie, 4i C. Rob. 163. 



Judgment, r6 Forseigheid ('' Pritchard^s Digest,^' p. 189). 

86. An allegation on behalf of part of a fleet consti-^ 
tuting a blockading squadron, and claiming to share as 
joint captors in prizes taken by a detachment of the fleet, 
pleading that the detachment was ordered to cruise nearer 
the shore, but to keep within sight of signals, and that the 
prizes were taken by them when in consequence of a hazi- 
ness in the atmosphere the fleet was out of sight, admitted 
to proof, as sufficient, if proved, to found their claim, the 
whole fleet being associated together for a common 
service, and the capturing ships being Held not to 
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have been detached for a distinct and separate purpose. — 
Forseigkeidj Willedserij 8 C. Bob. 311. 

It is important to learn from such good authority that 
capture by construction has already been recognised too 
far (6) ; that accidental contribution of assistance forms 
no title to joint capture (7); that only immediate co- 
operation can be recognised (11) ; that a contrary route 
is fatal to a claim of constructive capture (40 and 47) ; 
and that even in a blockade which specially implies unity 
of purpose^ a part of the force detached for a distinct and 
separate service would be entitled to* divide its own 
captures (86). 



Judgments on Military Prize. 

It may be objected that principles deduced from 
decisions of the Admiralty Court on questions of naval prize 
do not necessarily regulate the distribution of military 
booty. There must^ however^ be to some extent a simi- 
larity and analogy between the rights of the army and of 
the navy with regard to their respective captures. And 
this more obviously in the present day^ since the Court of 
Admiralty^ by the Act 8 and 4 Victoria^ c. 65^ can now 
entertain questions respectiug booty captured either on 
sea or land. But judicial decisions on disputed cases of 
purely militarj^ booty^ though very rare^ are not altogether 
wanting. 

The principle of distribution in the instance of the Seringapatam. 
prize-money of Seringapatam (3rd May^ 1799)^ was tried 
both by the Court of Chancery and the Privy Council^ 
and judgment was given in both courts, in spite of the 
strenuous opposition of the East India Company and of 
the Government^ in favour of the troops under the 
command of Lord Harris^Vho were the actual captors. 
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In the celebrated case of the Beccan Prise^ cap- 
tured in 1817^ the same principle was again asserted both 
by the Privy Council and the Lords Commissioners of the 
Treasury^ and all booty taken in the daily operations 
of the troops waa exclusiyely awarded to the actual 
captorsj ym., the army of Bir Thomaa Hislop. 

The Usage of the Army. 

in. If judicial decisions^ however^ are rare on questions 

of military prize, the almost invariable usage of the army 

has recognised in a multitude of instances the principle 

which these decisions have so explicitly asserted. 

The Duke of The following extract from the "Wellington Des- 

Wellington'B ® • ° 

letter. patches/' vol. ii., 1031,* on the claim of Major-General 

Campbell and the troops under his command at Hyderabad 
in 1804, to share in the property captured by Sir A. 
Wellesley's army, exhibits the views entertained by that 
great soldier, in a case singularly parallel to the present 
question : — 

Letter from Sir A. WelleaUy to Mqjor Shawe. 

" I have read a paper from General Campbell, being 
the copy of an address from the officers of his division of 
the army to the Governor of Fort St. George, in which 
tbey claim to share in the prize taken by the troops under 
my command. I have declined to answer the paper, or 
to procure an answer for it by communicating it to the 
troops under my command. However, there is one short 
and simple answer to it. I am, by the orders of the 
Governor-General, Commander-in-Chief of an army. 
General Campbell and the troops under his command can 
form no part of that army, as he is senior to me. I could 

• Edition olf 1844. 
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receive no orders from him, or from any person whatever, 
excepting General Lake, if I had communicated with him, 
or General Stuart, if he had remained in the field," — 
2 Wellington Despatches, 1031. 

In the same way, General Rose '^ could form no part 
of Whitlock's force, as he was the senior officer •'' General 
Whitlock '^ could receive no orders from him, or from 
any other person, except" Lord Clyde or Earl CAoniog* 
And the plea of combined operations might with equal 
propriety have been set up in favour of General Camp? 
bell's claim in 1804, which the Duke so curtly negatived, 
as in favour of General Bose's claim in 1858« 

In the precedent of the prize-money captured at Kit- precedent of 
toor in the year 1824, and referred to in Major Clifton^s ^**<>°'' 
memorial, the exclusive claim of the actual captors was 
admitted, even to a rigorous extent. The 45th regiment 
of Madras Native Infantry, under the command of Lieut,-* 
Colonel Boardman, marched from Bellary to assist in the 
reduction of the place. They joined the force to which 
they were attached some days before the capture of the 
Fort, and were ordered to remain in position %t Narindahj 
only six miles distant, and while thus co-operating and 
acting as a reserve to the troops actually engaged they 
witnessed the storming of the fort from their encampment ; 
but nevertheless their petition to share in the captured 
property was negatived. 

During the first Burmese war, Major-General Morrison Precedent of 
commanded a division which was employed in Burma, and ^^ 
which, on the 26th of March, 1825, crossed the Wabraing 
and carried the stockades of Kheong Feela, and subsequently 
took possession of Arracan. On the same day (March 
26, 1825), Sir Archibald Campbell, who commanded in 
cluQf in Burma, fought the action of Doonabew, and, by 
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Precedent of 
Coorg. 



Precedent of 
Canton. 

Precedent of 
Scinde. 



his instructions^ General Morrison detached a portion of 
his force, under the command of Major Bucke, to join the 
main army on the Irrawaddy; but this detachment was 
checked by a strong force of the enemy, and advanced no 
further than Sembegwen. Towards the end of the year 
1825 the greater part of General Morrison's troops, from 
the fatal sickness in his camp, were withdrawn from Arra- 
can, though some divisions of the force still continued to 
garrison the adjacent islands (Cheduba, Eamree, Sandoway)/ 
and, as a result of these combined operations, on the 24th 
of February, 1826, Ava capitulated. Under these circum- 
stances a royal warrant was issued by William IV. admit- 
ting General Morrison's force to share in the Ava booty ; 
but this was afterwards revoked on Sir A. CampbelPs 
appeal, supported by the unanimous opinion of the law 
officers of the Crown, and the prize was exclusively 
awarded to Sir A. Campbell's troops, who were the actual 
captors. 

From this precedent it will appear that no antecedent 
services, and no previous association, if there is not direct 
assistance and actual conjunction at the time of capture, 
will be sufficient to establish a case of capture by con- 
struction. 

The same principle was also recognised at the end of 
the Coorg campaign in 1835, where two squadrons of 
Madras Cavalry, which appear to have formed part of the 
combined force which was employed in the Coorg terri- 
tory against the Rajah of that country, were not allowed 
to participate in the booty. 

At the capture of Canton in 1841, the principle of 
actual capture alone was recognised. 

The precedent of Scinde, 1843, tends entirely to the 
same conclusion ; as no troops were allowed to share in 
the prize but those who were under Sir Charles Napier's 
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command at the time of capture^ and engaged in the 
operations by which it was captured. 

But the latest precedents also establish the same Precedents of 
principle. The authorities who will virtually dispose Lucknow. 
of the Kirwee booty have themselves distributed the 
prize money captured both at Delhi and Lucknow, in 
this same mutiny war of 1857-58, on the principle of 
actual capture only. And the case of Delhi is more 
directly in point, because the booty realized by the prize 
agents consists in part only of the property captured 
within the walls of the MoguFs capital, and was partly 
composed of treasure taken at the towns of Jhuggur and 
Bullubghur, which surrendered, after the city was taken, 
to a detachment of the Delhi division under the command 
of Colonel Showers, and the whole of the booty has been 
awarded exclusively to the Delhi Division, of which Colonel 
Showers' brigade formed a part, while the claim of a 
co-operating column under General Van Coortland has 
been negatived. 

A still later precedent, the booty captured at Pekin Precedent of 
two years ago, rules also, it is believed, in precisely the 
same direction. 

SUMMARY. 

It would appear, then, if this matter is to be decided 
either by the principles of naval prize or by formal judg- 
ments respecting military booty, or by the usage of the 
army, that the claim of General WhitlocVs troops to the 
exclusive possession of the property captured at Kirwee 
cannot be gainsaid, and the prize agents, as representa- 
tives of the troops of the capturing division, may be 
content to leave their case, with the following summary 
of the arguments, to the impartiality of those who, without 
bias to one side or the other, arc influenced by that senti- 
ment which is the special glory of our land — the desire of 
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pure and equal justice. for all grades and all professions of 
British subjects. 

The officers attached to the division under the com- 
mand of Sir George Whitlock, in 1858^ assert their right 
to retain exclusive possession of the Banda and Kirwee 
booty, for the following reasons : — 

Because it is a known rule of law that the onusprO' 
bandi lies on the parties setting up construction, who are 
bound to produce satisfactory evidence to support their 
claim, yet in this instance no case whatever has been 
made out on behalf of Sir Hugh Rose or others. On the 
contrary they have hitherto omitted to furnish any reply to 
the arguments of the actual captors, and have withheld all 
documents in which a claim of constructive capture has been 
maintained from the representatives of General Whitlock's 
force. — See Lord Stowell's judgments in the cases of the 
Robert, the Anna Maria, the San Josi, ante, page 26. 

Because it was no part of General Whitlock^s duty to 
report his movements to Sir Hugh Eose, and no order 
was ever in any single instance conveyed to General 
Whitlock through that officer, which conclusively proves 
that they were not at any time employed as junior and 
senior officer in a combined force ; for, if such had been 
the case. General Rose could have issued orders respecting 
Sir George Whitlock's operations. 
1799, Because Sir Hugh Bose, at the time of the capture of 

saRoMnsoJa Kirwec, was not within such a distance (being 160 miles 
Admiralty away) as to find himself at liberty to assist the captors 
without neglecting the special duty with which he was 
entrusted. — See Lord Stowell's judgments in the cases of 
the Waaksamheid and the Furie. 
1802, Because Sir Hugh Bose, at the time of the capture, 

4 c*Ro1^son'8 ^^ ^^* moving on Kirwee, but was marching in a corn- 
Admiralty pletely opposite direction. — See Lord StowelFs judgment 
'in the case of the Lord Middleton. 
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Because no contemplated conjunction of the two co- 1793, 
lumns^ and no actual combination (even if this had taken ^ ^*Jj^^ ^' 
place, as it certainly did not) at some long previous date Admiralty 
would avail to establish a claim of loint capture. — See 

3798 

Lord Stowell's judgment in the case of the Nordsiem, October'll. 
and in the case of De Winter^s fleet. See also Harris i^^^y^""'^ 
Prendergast's Mmiual of Naval Law, 257, 258. Reports, 93. 

Because no successes which Sir Hugh Rose may have The Leda, 
achieved either antecedent or subsequent to the capture of Admiralty* 
Kirwee, however meritorious they may have been, are suf- Bepo^s, 34. 
ficient to establish a claim of joint capture. — See Lord 
Stowell's judgment in the case of the Leda, and Duke of 
Wellington's Despatches, 2, 1031. 

Because it is not sufficient to show that the two divi- The Sulla del 
sions were under one and the same supreme command, Robinson's 
unless the capturing division was specifically attached to ^f^^T^^Lo 
Sir Hugh Rose's force and receiving orders from that 
officer, and the orders must be produced in evidence in 
order to establish a claim of joint capture. — See Lord 
Stowell's judgment in the case of the Stella del Corte. 

Because, in short, it is perfectly clear from the admitted 
facts that Sir Hugh Rose was not in conjunction or asso- 
ciation with Sir George Whitlock's force at the time of 
capture, and was not in a position to afford any actual con- 
tribution of endeavour towards the capture, but was wholly 
engaged at the time on a separate and distinct service. 
He has stated that he did not regard the Madras column 
as a force attached to his own division. He never issued 
any order whatever to General Whitlock. He was 
160 miles distant from the scene of capture; he was 
engaged with a powerful enemy flushed with recent success ; 
and he was marching in an opposite direction. 
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East India Club, 14^ St. James's Square^ 
February 20, 1862. 

My deae Clifton, 

Your Memorial cannot fail to succeed, if justice is 
to prevail. Can I assist the cause by the publication 
of this short statement of the rights of the case ? I 
have taken the liberty, as you will see, to embody the 
Memorial in the pamphlet, and to give to it the pro- 
minence which it deserves, in order to invite attention to 
the arguments by which it is supported. It is satisfactory 
to know that the very facts of the Memorial were 
submitted for the law opinions, and have not been con- 
tested in any important point by your opponents. 

Believe me. 

Sincerely yours, 

THE AUTHOR. 



To Majob Ohavdos Cliiton, late of H.M. 12tli Bo^al Lancers, 

Prize Agent for General Whitlo^k's Force, Army and Nayy Clnb. 
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Mehobial presented by Major Clifton, the Prize Agent 
for the Madras Column, to Her Majesty's Lords of 
the Treasury* 



To the Bight Honourable the Lord Falmersion, and the 
Lords Commissioners of Her Mc^esty^s Treasury. 

YoTJB Memorialists are Prize Agents to the Madras 
Column, which, under Major-General Sir George Cornish 
Whitlock, K.C.B., suppressed the rebellion in 1858-59, 
on the eastern side of Central India, and they respectfully 
submit, on the ground of abstract justice, and the great 
preponderance of recent precedents, their confident hope 
that Her Majesty will be pleased to award to the Saugor 
Field Division the whole of the property captured at 
Banda and Kirwee, of which they, alone and unassisted, 
and not without severe loss and suflfering, were the actual 
captors. 

Sir George Whitlock, holding a purely independent 
command, subject only to the immediate orders of the 
Viceroy of India and Lord Clyde, had been dispatched in 
November, 1857, with a division of the Madras Army 
(which had proved itself true to its allegiance when all 
others were in arms or wavering) to suppress the insur- 
rection in the north-west. His column, leaving Saugor 
on the left, advanced by Dumoh and Punnah, and, after a 
march of 1,800 miles, found itself, on the 19th of April, 
in front of a rebel army numbering 8,000 men, including 
a large force of cavalry and artillery, strongly posted, well 
equipped, and commanded by Ali Bahadoor, the Nawab 
of Banda, in person. With greatly disproportioned 
strength he drove the enemy from three formidable 

D 2 
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positions^ entirely defeated him^ and took possession of 
his guns^ palace^ treasure^ and capital. 

Immediately after this victory near Banda, Narrain 
Rao, the Chief of Kirwee, and cousin of Ali Bahadoor, 
made overtures of surrender in letters addressed to 
Mr. Mayne, the Commissioner of the district — ^for Kirwee 
is only 45 miles S.E. of Banda, and the defeat of his 
near relative and ally, almost within gun-sound of his 
durbar, seemed to make further resistance useless; but 
hoping, probably, that the intense heat of the weather, 
and the approach of the rains, would render military 
movements impracticable, he deferred his actual surrender 
as long as possible. General Whitlock was, in fact, com- 
pelled to halt for several weeks at Banda, partly by the 
terrible sickness in his camp, and partly by the non- 
arrival of his second brigade, under Brigadier McDuflF. 
But as soon as this portion of his force arrived, in the 
first week of June, at the hottest season of the hottest 
part of India, he advanced at once on Kirwee. The 
rebels, numbering 9,000 men, marched out nearly 10 
miles to give him battle ; but, on his nearer approach, 
alarmed at his augmented strength, and in some measure 
surprised at the rapidity with which the guns, under 
Colonel T. Lavie, had been brought across the river, they 
retreated to their strongholds in the adjacent hills, under 
Badho Govind, the chief Minister of Narrain Eao, who 
surrendered with his brother, Madho Rao, and with their 
personal retinue, to General Whitlock, on the 7th June. 
The General then entered Kirwee with a strong force, 
disarmed the garrison, and took possession of more than 
fifty guns and a well provided arsenal, with gold, jewels, 
and other valuable property to a large amount. The 
rebels, however, under Radho Govind, remained in arms 
in the hills, near Kirwee, and met the troops of this 
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division in the field on several occasions, and, in fact, 
on Christmas Eve, by a skilful coup-de-main, they had 
almost surprised the garrison and recovered the place ; 
but General Whitlock, accomplishing the, perhaps, un- 
precedented march of 86 miles in 37 hours, hastened to 
their relief, raised the siege, and three days afterwards 
(December 29) attacked the enemy in an almost im- 
pregnable position at Punwaree, and routing them with 
great slaughter, their leader and other chiefs being left 
among the dead, destroyed or dispersed their whole 
force. 

The Madras column effected these operations from its 
own base, and was not supported or sustained by any 
other force or division. Major-General Whitlock was not 
co-operating, nor even in regular communication with any 
other officer, and his movements were not influenced by 
the plans or achievements of others. In the middle and 
on the west of Central India, two columns from the 
Bombay Presidency, under Generals Rose and Roberts, 
were marching through the insurgent provinces, but 
neither of these Generals could issue orders to the 
General in command of the Madras troops. The nearest 
of these columns was the force under Sir Hugh Rose, 
which achieved so many heroic victories ; but this division, 
although it had almost touched Sir G. Whitlock^s line of 
march on the 28th of February, 1858, at Sanger, diverged 
from that point, the distance between the two columns 
gradually increasing until the end of the campaign. Thus 
when General Whitlock won the battle of Banda, on the 
19th of April, General Rose was at Jhansi,* 160 miles 
westward of that place, and when Whitlock was moving 
upon Kirwee (which he reached on June 7), General Rose 
having gained the victory of Calpee, 120 miles distant, 
* Jbanai was tftken by Sir H. Bose on th« 6th ^pril. 
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Tour Memorialists are not prepared to allow even this 
inferior degree of assistance to the operations of Sir 
Hugh Rose. It will be recollected that Kirwee was only 

45 miles east of Banda, while Calpee was distant 120 
miles to the north-west. The sickness in his camp com- 
pelled General Whitlock to halt at Banda^ until the 
arrival of his second brigade enabled him to move against 
the nearest enemy. The £ei11 of Calpee was known in the 
Madras Camp on the 26th of May. Colonel McDuff's 
brigade arriyed on the 2nd of June. General Whitlock 
commenced his march on Eirwee not on the 27th of 
May, but on the 4th of June. It may therefore be well 
believed, and General Whitlock's statement is conclusive 
to this effect, that the advance of the Madras column on 
Kirwee was not in the least influenced by the operations 
of Sir Hugh Rose, but was essentially decided by the 
arrival of the second brigade. 

Your Memorialists trust that they have satisfactorily 
established their position, that the claim of Sir Hugh 
Rose does not come within the scope of the ordinary, nor 
even of an exaggerated, interpretation of the principle of 
constructive capture. 

But it is also respectfully submitted that the admission 
of the^ principle of constructive capture in any shape 
would be at variance with the almost uniform tenor of 
modem precedents with respect to prize money, and 
would altogether unsettle the rule which is commonly 
supposed by those in the military service of Her Majesty 
to be fixed and established on this subject. 

Your Memorialists will not be understood to question 
for a moment that this treasure, like all other prize of 
war, is '^the absolute property*'* and "creature of the 

* Lord Brougham. Alexander v. Duke of Wellington. 
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Crown,"* which can deal with it entirely at its own 
pleasure ; but without prejudice to the Royal prerogative, 
the soldier has been encouraged to believe that long 
custom and multiplied precedents convey to the army and 
to the troops directly engaged a quasi-legal title to all 
prize-money taken from the enemy. They are satisfied, 
however, that it will be Her Majesty's wish not to depart, 
without obvious and cogent reasons, from the tenor of 
successive precedents, and that the Queen will not incline 
to such a course, to the detriment of a gallant force 
drafted from the most loyal army in British India, which 
achieved great successes against vast odds and under a 
fearful sun, and was actively engaged at all seasons with 
the rebels, who were masters of this treasure, throughout 
a long campaign of seven months, which was terminated 
by the brilliant action at the Punwaree heights on the 
29th of December, 1858. 

A long series of precedents may be cited to show that 
the title of the actual captors to the captured property 
has been almost invariably allowed. 

It was granted to General Harris and his troops at 
the capture of Seringapatam. (" Wellesley Despatches," 
II, 35, and " Life of Lord Harris.") 

Sir A. Wellesley asserted the same principle,t in 
rejecting the 'daim of Major-General Campbell to share 
as commander of a eo-operating force in the prize of the 

♦ Lord Stowell. 

t The opinion expressed on this occasion by the Duke of Wellington 
entirely puts Sir H. Bose's claim out of court. The Duke actually 
disdains to answer Oeneral Campbell's plea, on the ground that General 
Campbell, being a senior officer, while he (the Duke) held an independent 
command, the claimant could not have belonged to the same force, and 
could, therefore, have no possible title to share in its captures. Yet 
General Campbell, it is well known, was co-operating with the Duke, and 
making a very important diversion in his favour. 
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Mahratta war (^^Wellington's Despatches/' Vol. II, 1031); 
and the duke then laid it down as an imdoabted axiom of 
military procedure, that when a junior officer holding an 
independent eommand had realized a prize, a senior 
officer, not in direct communication or concert with 
the actual captors, could have no possible claim on the 
booty captured. 

In the year 1824^ the 45th Begiment Madras Native 
Infantry marched upon Kittoor, in order to suppress an 
insurrection in that city. They arrived some days before 
the British troops stormed the place, and actually 
witnessed the assault and capture from their lines at 
Narrindah, only six miles distant, but their claim to 
share in the prize was negatived. 

Your Memorialists are also apprised that in the Goorg 
campaign, in the year 1835, two squadrons of the Madras 
Light Cavalry on actual service and employed against 
the Bajah, were excluded from participating in the prize 
money, on the ground that they were not in his territory 
at the time of the surrender ; and that the precedent of the 
prize money of Canton, in 1841, is likewise in their favour. 

But not to multiply precedents which are not easily 
exhausted, your Memorialists have been credibly informed 
that the Lords Commissioners of Her Majesty's Treasury 
have expressely laid it down, that the title of actual 
captors only was to be regarded as the established princi- 
ple in distributing booty to the troops. 

As the strongest illustration of this principle, and the 
6leal*est testimony in their favour, yoiir Memorialists 
would refer to the Delhi prize, or rather to the property 
captured at Jhijjur and Bullubghur, which realized 
seventeen but of the thirty lakhs comprised in the Delhi 
prize money. These towns are situated at the distance 
of three or four marches from Delhi, and surrendered to 
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a detacliment of the Delhi force after the fall of that 
place. General Van Courtland, who commanded a 
co-operating column in the ticinity^ claimed to share on 
the ground of constructive capture5 but his claim was 
negatived. In all respects^ this precedent is analogous 
and closely parallel to the conditions under which the 
Eirwee prize was captured by the force from Banda^ and 
it is a precedent of so recent date that your Memorialists 
may confidently expect that their claim wUl be measured 
by no other rule. 

Jhijjur and Bullubghur surrendered just as Kirwee 
surrendered^ in consequence of the success achieved by a 
division engaged in the vicinity^ and the treasure was 
taken possession of by a detachment from this force. 
The property captured has been awarded exclusively to this 
division^ and the claim of an officer distinctly co-operating 
has been negatived. In every point, therefore, this very 
recent precedent applies to the claim now preferred by 
General Whitlock's force. 

If there should be any attempt to set up a plea for 
any other General, whose division was more remote than 
that of General Rose, to share in the prize taken by 
General WhitlocVs column, the above considerations will 
of course apply with additional force to repudiate such 
claims. 

Your Memorialists have also been informed that a 
claim to share in the Blirwee prize money is preferred on 
behalf of General Lord Clyde, as Commander-in-Chief in 
India ; but they are content to refer, with respect to this 
claim, to the precedents, among 'bthers, of Lord William 
Bentinck^ in the case of the Coorg prize money already 
cited, and of Sir Thomas MacMahon, in the year 1843, 
when the Commander-in-Chief was held to have no right 
to share in the prize taken by a force acting independently 
under its own commander. 
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With SO large an array of precedents in their favour, 
^th the recent precedent of the Delhi prize, ^th the 
conviction^ wUcli yoar Memorialists entertain^ and believe 
that they can prove to be well-founded, that the principle 
of distributing booty to the actual captors only^ is gene- 
rally and not incorrectly regarded as the established rule^ 
and that even if the principle of constructive assistance 
be admitted^ no constructive assistance was in point of 
fact rendered in this instance by any other column or 
division of the army, your Memorialists confidently sub- 
mit their case to the justice of Her Majesty's advisers. 



(A.) 

Opinion of Sir Hugh McAlmont Cairns and Dr. "Robert 

Phillimorey Q,C, 

We are of opinion that the principle to be derived 
from the cases, as to allotment of prize, is favourable to 
the claims of the '^ actual^' captors in this case, namely, 
the forces under General Whitloek. 

We are further of opinion that it would be expedient 
to request the Lords Commissioners of the Treasury to 
refer the adjudication of the question to the High Court 
of Admiralty, under the provisions of 8 and 4 Yictoria, 

c. 65. 

(Signed) H. M. Cairns. 

BOBEBT PhILLIMORE. 

Old Square y 18th November ^ 1861. 



Clause XXII of the Statute Vict. 8 & 4, c. 65. 
''And be it enacted, that the eaid High Court of Admiralty shall have 
jurisdiction to decide aU matters and questions concerning booty of war, 
or the distribution thereof, which it shall please Her Majesty, her heirs, 
and successors, by the advice of her and their Privy Council, to refer to 
the judgment of the said Court ; and in aU matters so referred, the Court 
shall proceed as in cases of prize of war, and the judgment of the Court 
thereon shall be binding upon all parties concerned." 
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(B.) 

Opinion of Sir Boundell Palmer^ Solicitoi'-GeneraL 

November 25th, 1861. 
I am of opinion^ upon the facts above stated^ that Sir 
George Whitlock and the troops nnder his command^ by 
whom the actual capture of the booty in question was 
effected^ ought in conformity with the principles and 
precedents which have governed similar questions in 
former cases^ to receive and have distributed among 
them the whole of this Prize Money, to the exclusion 
of any claim by Sir Hugh Bose. The doctrine of 
constructive capture was, perhaps, never carried fur- 
ther in any case than in that of the Army of the 
Deccan (reported in 2 Knapp's Appeal Cases, p. 103). 
But even in that case the booty taken in the daily opera- 
tions of the troops was held to belong to the actual 
captors, viz., '^the divisions of the army engaged in'' the 
respective operations in which the '' same was captured " 
(ibid. pp. 105, 114, 116). The question in this case (as it 
appears to me) really is, whether Sir Hugh Rose was, in 
any sense, '^engaged in the operations'' by which this 
booty was captured, and it seems to me clear that he was 
not. It is for Her Majesty, however, to dispose of this, 
like all other booty, as by Her Royal Proclamation she 
shall think fit; and as the terms of the Proclamation 
might have been material, if any had been issued, I 
presume that this has not yet been done. 

(Signed) Roundell Palmer. 
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(C.) 

Opinion of Harris Prendergast, Esq,, Barrister-at-Law. 

Though the royal authority is absolute and supreme in 
aU matters of prize and booty^ it has^ nevertheless^ been 
for many years customary with the advisers of the Crown 
to recommend the distribution of military booty among 
the captors, in accordance with certain well-known rules 
and principles, in the application of which the conflicting 
claims of actual and constructive captors have been 
repeatedly brought imder discussion and very carefully 
estimated, and I am of opinion that those rules and prin- 
ciples, as heretofore applied in a series of conspicuous 
instances, exclude Sir Hugh Rose and his division from 
participating as constructive captors in the Kirwee booty, 
and confer the undivided title to it upon Sir George 
Whitlock and the Madras troops, as the actual captors. 

Prima fade the actual captors are exclusively entitled 
to all military booty, subject only to the paramount title 
of the Crown, and the oims probandi is cast upon those 
who, notwithstanding their absence from the scene of 
capture at the time when the booty was acquired, assert 
a right of participation in the character of constructive 
captors. 

In order, however, to sustain a claim of constructive 
capture some form of direct co-operation or contribution 
of endeavour must be established, and the question there- 
upon arises whether in regard to the booty now in contest 
Sir Hugh iRose and his division can bring themselves 
within the scope of this rule. 

I have carefully perused the memorial of the Madras 
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priee agents with reference to the movements and opera^ 
tions of the two divisions under the separate commands 
of Sir Hugh Bose and Sir George Whitlock^ and I gather 
from that memorial and the statements made in con- 
ference^ that the two columns of Sir Hugh Bose and Sir 
George Whitlock were never united as one consolidated 
fbrce^ that Sir George Whitlock^ as a commander^ was 
entirely independent of Sir Hugh Bose^ and never 
reported to him nor received orders from him; that on 
the day of the capture of Kirwee Sir Hugh Bose was 
160 miles off^ and marching in an opposite direction to 
confront an enemy which had just achieved an important 
success at Gwalior; and that Sir Hugh Bose was so 
essentially and distantly engaged on that specific duty 
as to be incapable of rendering any useful assistance to 
Sir George Whitlock. I think the foregoing circum- 
stances show that the operations of those two commanders^ 
though contributing to the same general result — ^the paci- 
fication of the north-western provinces of India — were in 
themselves strategically distinct and independent^ and 
were^ in truths two different enterprises, though under- 
taken in obedience to the orders of one superior com- 
mander. Upon the case, therefore, as now presented, it 
appears to me that Sir Hugh Bose's force was not so 
engaged in the operations of which the Kirwee booty was 
the fruit as to sustain on their part a claim to the benefits 
of constructive capture, and having regard to the recog- 
nized principles of prize law, I am of opinion that the 
Kirwee booty was earned by the Madras division alone, 
and ought to be awarded accordingly to that body of 
troops, as the actual captors, for their own exclusive 
benefit. 

Th^re is an absence of direct legal authority upon the 
subject, as until the present reign no judicial tribunal had 
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cognizance of a case of purelj military booty^ and though 
the Court of Admiralty is now empowered by the statute 
8 and 4 Vict., c. 65, to exercise jurisdiction in such 
matters relating to booty of war as the Crown may refer 
to that Court, and to proceed therein as in cases of naval 
prize, no such reference has ever been made. 

The case, however, of the Deccan Army, though not 
decided by a court of law, was nevertheless permitted to 
be argued, in the year 1822, by counsel of great eminence 
before Lord Liverpool and the other Lords of the Treasury, 
sitting in a qtmsi judicial character, on which occasion the 
doctrine of constructive capture was very largely dis- 
cussed ; and the decision in that case appears to me com- 
pletely to support the exclusive claims of Sir George 
Whitlock and his division to the Kirwee booty. The 
point now in contest was raised against the Deccan Army 
by the Marquis of Hastings and the Bengal Army, who 
claimed to share as constructive captors in the immense 
booty of which Sir Thomas Hislop and the forces of his 
division composing the Deccan Army were the actual 
captors, and though the claim was sustained in respect of 
the captures which were the general result of the war, on 
the ground that the two armies between whom the ques- 
tion arose formed together one grand combined army, yet 
as regarded the captures made in the successive distinct 
and independent operations of the two divisions, the 
claims of the actual captors alone were recognized, and 
the Madras troops were held to be exclusively entitled to 
the booty of which they were the actual captors at 
Poonah, Mehidpore, and other places (2 Knapp^s Ee- 
gister, 103), and Case of the Deccan Army, 2 vols, quarto, 
in Lincoln's Inn Library. 
Prize War- ijjjg game course was followed by the Crown in the 

rant, 7 June, '' 

1820, of King case of the Tarragona booty. The capture had been 
Geoigo IV. 
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made by that part of the British Army in Spain which See also the 
was under the immediate conunand of Lord WiUiam Wamnt^r 
Bentinckj in conjunction with a naval squadrcm^ forming jsis^"*^' 
part of Lord Es^moutVs fleets but detached lor the Service 
at Tarragona^ under the immediate coinmand of Sir Ben- 
jamin Hallowell. No part of the bounty was awarded 
to the main army under the immediate orders of the 
Duke of Wellington, Lord William Bentinck^s division 
and the co«-operating naval squadron were^ as the actual 
captors^ permitted to receive the entire amount. Lord 
Exmouth sharing as the naval Commander-in-Chief, but 
the Duke of Wellington waiving his own share as Com- 
mander-in-Chief of the land forces engaged in the 
capture. 

In the argument of the Deccan Case, the decisions of 
the Court of Admiralty, in naval prize causes, were cited 
to a great extent, on both sides, as precedents of an 
analogous character; and the Legislature, by directing 
the Court of Admiralty to proceed in matters of military 
booty as in cases of naval prize, appears to me to recognize 8 & 4 Vict 
the propriety of so treating the present question. I think '^ ^^' 
therefore that the case of the El Rayo, in 1 Dodson's 
Admiralty Report, 42, is very much in point. The 
El Rayo was a Spanish 100-gun ship, which was taken 
without resistance by H.M.S. Donegal, in sight of 
H.M.S. Leviathan, and at a short distance from her, on 
the morning after the battle of Trafalgar. The Lemaihan 
chnmed to share as constructive captor. A man-of-war 
in sight of another, at the time of capture or combat, is 
(M*dinarily deemed a constructive captor, her presence 
being an encouragement to her friend, and an intimidation 
to the enemy, as a man-of-war, on a cruise, is always 
presumed to be ready for action. But, on proof that the 
Lwiathan was otherwise employed in taking care of ships 

E 
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and prizes captured in the battle of the previous day, and 
was also directing her attention to the movements of 
another Spanish ship^ Lord Stowell held that there was 
not only no contribution of endeavour on the part of the 
Leviathan, but such a positive engagement in another 
duty, that he rejected her claim as wholly inadmissible. 

So also in the case of the Bon Aventure, 1 Acton^s 
Report, 211, where H.M.S. Albion, one of the fleet under 
liord Comwallis, after capturing a prize which she was 
ordered by the Admiral to pursue, discovered, after the 
capture, but in an opposite quarter, a sail, to which she 
gave chase, without orders, and made a second prize, 
the claim of the fleet to participate in the last capture was 
disallowed by the Court of Appeal, it being proved that 
the fleet, though in sight when the second chase began, 
was nevertheless steering in an opposite course for Ushant, 
and was soon out of sight of the Albion, Sir William 
Grant, the Master of the Bolls, observed that the fleet, 
of which the Albion imquestionably formed a part, 
afibrded, under such circumstances, no assistance or co- 
operation, but actually bore away on another tack, and 
that no such principle as that of constructive capture had 
ever been recognized in a case of that description. 

The circumstances of the two cases of the El Rayo 
and Bon Aventure in many respects resemble those 
which claim attention in the present case. But the 
preferential claims of the actual captors have received 
even greater confirmation from a precedent relied upon 
by Lord StoweU in adjudicating upon the Vryheid. 

In the case of the Mars, a French ship, the capture 
was made by one of three men-of-war, which, by pre- 
concert, had stationed themselves at three difierent points, 
by one of which the enemy must necessarily pass from 
Port-au-Prince, where she then lay. The Court of 
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Admiralty held that no claim of joint-capture could be 
sustained^ and that the plan of operations amounted to a 
lottery^ in which each cruiser took the chance of the 
winning station. The actual captor was therefore held to 
be exclusively entitled to the prize. {Mars, 2 Dodson's 
Admiralty Reports^ 32.) 

I think the naval cases above cited have an important 
bearing upon the relative claims of the armies under Sir 
Hugh Rose and Sir George Whitlock to the Kirwee 
booty, and are properly admissible by way of analogy. 

Upon the whole case^ therefore, I am of opinion that 
there was not merely a local separation of the two 
columns of Sir Hugh Rose and Sir George Whitlock, but 
a distinct allotment and performance of duty by each of 
those commanders, without any association of their 
respective troops, and that, according to the recognized 
rules and principles of prize law, Sir George Whitlock 
and his column are exclusively entitled to the Elirwee 
prize money. 

The booty taken at Banda appears to stand on exactly 
the same footing. 

I have stated thus largely the grounds of my opinion, 
in compliance, with the request of the Prize Agent who 
attended the conference. 

Habbis Pbendeboast. 

4, Old Buildings, Lincoln's Inn, 
March 1st, 1862. 



To the Assistant' Secretary of the TYeasurj/, 

Army and Navy Club, 

March Srd, 1862. 
Sir, 

In the middle of last month Lord Clyde, the late 
Commander-in-Chief in India, submitted a Memorandum 
to the War Office on the Memorial of Greneral Whitlock's 
Prize Agent, presented to the Lords Commissioners of the 
Treasury on the 18th of November last. As no copy of 
this document (though I have applied for it) has been 
furnished to me, the Prize Agents are not in a position 
to put forth a complete rejoinder to the statements which 
it contains. But as I doubt not that the opportunity of 
answering this Paper will be hereafter afforded by the 
Lords Commissioners, I may take upon myself to say that 
a ready and satisfactory reply will be made to all that 
Lord Clyde has advanced. In the meantime I have the 
honour to forward an opinion entering minutely into the 
details of the case, and strongly in favour of our claim, 
by Mr. Harris Prendergast, the author of A Manual of 
the Law relating to Officers of the Army, a work of high 
authority. We have endeavoured to lay the facts of the 
case before him and other eminent Counsel whom we have 
consulted in the fairest and most impartial manner, well 
knowing that no opinion obtained on a purely one-sided 
statement could be of much value. 

It may be alleged that the opinions already forwarded 
for consideration were given on e^ parte representations ; 
but it should be recollected that it is not only the usual 
practice, but a rule of law to require those who claim 
constmctiveb^ to set forth their case first of all> and until 
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this is done the right of the actual captors should remaiu 
unquestioned. In this instance^ however^ the rule has 
been reversed. The claim of constructive capture has been 
recognised in more than one department of the Oovem^ 
ment^ and the actual captors were not allowed to answer 
or see the case of their opponents. Every effort has been 
made^ but without success^ to ascertain the grounds on 
which Lord Clyde and General Rose claimed to share^ 
and under these circumstances the actual captors could 
only lay before Counsel^ as fully and fairly as possible^ the 
facts of the case^ pro and con, as they could explain them 
from their own knowledge^ or casually collect them from 
their antagonists. 

I am fiilly persuaded that the essential accuracy of 
the main facts submitted to Counsel, and set forth in our 
Memorial^ cannot be impugned. 

It is undeniable that General Whitlock held a purely 
independent command, subject only to the immediate 
orders of the Viceroy of India and Lord Clyde, No one 
can venture to say that he was at any time under the 
orders of Sir Hugh Rose. To bring this to a direct issue 
we are justified in asking whether any orders can be pro- 
duced placing Sir George Whitlock under the command of 
Sir Hugh Rose. It is certain that Sir George never in any 
instance received any order whatever from General Rose. 
No order was ever conveyed to him through that officer. 
General Whitlock never in any instance reported his 
movements to Sir Hugh Rose, unless a letter in which he 
volunteered to send aid to Sir Hugh Rose at Calpee, and 
which is a clear evidence of the independence of his com- 
mand, can be distorted to an opposite conclusion. 

It is also undeniable that the Madras Division was 

acting from its own base, drawing its supplies and reserves 

from the northern frontier of the Madras Presidency, 

e 2 
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while the Bombay colamn was mamtained from the eastera 
frontier of the Bombay Presidency. It was not in a 
military sense supported by the Bombay Division, which, 
from the commencement of Whitiock^s active operations, 
was seldom at a less distance than one hnndred and fifty 
miles ; while at the precise date when Kirwee was invested 
the two columns were at least one hmidred and sixty miles 
asunder, and Greneral Rose was marching in an opposite 
direction. On the 6th of June Greneral Whitlock was 
moving eastward on Kirwee, General Rose westward on 
Gwalior. 

I feel also justified in repeating the statement that 
there was no regular communication maintained between 
Grenerals B>ose and Whitiock, although two or three 
unimportant notes may have been interchanged between 
the 1st of March and the 6th of June, 1858. 

I need not hesitate to admit that Lord Clyde may 
have at one time intended to unite the two columns at 
Saugor, and that his Lordship at another time may have 
proposed to unite them at Calpee. But this projected 
combination, I have General Whitlock^s authority for 
asserting, was not made known to him, nor^ I believe, to 
General Brose. 

But even if this intended combination existed at one 
time in the mind of the late Commander-in-Chief, it is 
quite clear that it was never carried out. Greneral Whit- 
lock^s Force did not join General Bose at Saugor, and 
when the two columns were nearest to one another, at the 
end of February, 1858, they were at least fifty* miles 
apart; but this was more than four months before the 
fall of Kirwee, and even had they been united at that 

• At the end of February, when Sir Hugh Bose left Saugor, 
Whitlock*8 column was advancing from the east upon Dumoh, and 
from thence moved northwards. 
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remote period this would constitute no claim to con- 
structive capture. 

These facts then are incontestable. That there was 
no conjunction of the two columns : that Sir Hugh Rose 
did not consider General Whitlock's column as a force 
attached to his own division; that he issued no orders^ 
and none were conveyed through him^ as Senior Officer, to 
General Whitlock ; that no regular communications were 
maintained between them ; and that each column was 
engaged on a separate and distinct service against separate 
and distinct bodies of the enemy, carrying on the War in 
their own particular territories and under their own local 
Chiefs. 

All this seems to culminate into a clear and obvious 
demonstration that there was no actual co-operation or 
joint enterprise between the Madras and Bombay Grenerals 
at any part of the campaign, and least of all at the date 
when Kirwee surrendered. Undoubtedly, in a loose and 
vague sense all the troops employed in India in the War 
might be said to be co-operating with each other, and 
in this sense the Army of General Rose was supporting 
General Whitlock's Division, but further than this there 
was no assistance, no immediate co-operation, and no 
combination. 

I need not repeat the argument \vhich has been already 
put forth, and which cannot be overthrown, to show that 
the moral effect of the victory of Sir H. Rose at Calpee 
in no way hastened the surrender of Kirwee. The skilful 
movement of the enemy on Gwalior counteracted the moral 
effect which the fall of Calpee might have otherwise pro- 
duced. There is good reason to believe that the news of 
Tantia Topee^s success in that quarter disconcerted Lord 
Clyde and some of the most experienced officers in his 
camp, and it removed the Bombay Force to a vast distance 
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from Kirwee at the time of capture. At that date^ situated 
as he was^ Sir Hugh Rose^ it is almost uunecessary to 
observe^ could not have been in a position either to afford 
encouragement to General Whitlock or intimidation to 
his enemies. 

I may add^ that Tantia Topee and his followers^ who 
were chiefly from Jhansi and Oude, while the Sepoys at 
Banda and Eirwee were for the most part from Dinapore 
and Arrah^ were by no means quelled even by the sub- 
sequent victory at Gwalior, for they maintained the War 
in the country west of the Dessaun until late in the year 
1858. 

I have thought it my duty again to urge these considera- 
tions at the present time^ and respectfully to request that 
they may be submitted to the judgment of the Lords 
Commissioners; but I have further the honour to solicit 
that a copy of Lord Clyde's Memorandum^ which may 
contain statements calling for further explanation, may, 
with their Lordships' permission, be forwarded to me at 
your earliest convenience. 

I have the honour to be, 

SlE, 

Your most obedient Servant, 

CHANDOS F. CLIFTON, 

Late Major and Captain, 12th Royal Lancers, 

Prize Agent for General Whitlock' s Force. 
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WITH EEPEEENCE TO LOED CLYDE'S 

MEMOEANDUM. 



Major Ohandos Clifton to The Milita/ry Secretary. 

Abmt and Natt Club, 

February 25, 1862. 
Majob CHAimoB Cliftok presents his compliments to the 
Military Secretary, and would feel obliged if he would have the 
goodness to favour him with a copy of Lord Clyde's printed 
memorandum on the Memorial of the Madras Prize Agents to 
the Lords Commissioners of Her Majesty's Treasury, copies 
of which were furnished to Major- General Forster on his note 
dated January 29, 1862. 



The Military Secretary to Major Clifton. 

HOBSE GUABDS, 

27th mhruary, 1862. 

Sib, 

Having submitted to the General Commanding-in-Chief 

your note of the 25th instant, requesting to be fomished with 
a copy of Lord Clyde's Memorandum on the Memorial of 
the Madras Prize Agents, I am directed to acquaint you that 
His Eoyal Highness is unable to accede to your request, as the 
Memorandiun in question having been drawn up by Lord Clyde, 
the distribution thereof will be entirely at his Lordship's dis- 
cretion. 

I have the honour to be, 

Sib, 
Your obedient Servant, 

W. F. FOBSTEE. 
Major C. Clifton, 

Army and Navy Club. 
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To the Bight Hon, the 9ecreta/iry of State for War, 

Army and Navy Club, 

JS/EoTch 3, 1862. 
Sib, 

Lord Clyde baying sent in to the War Office a printed 
Memorandum on the Memorial which the Prize Agents to the 
Force which served under the command of Sir Q-. C. Whit* 
lock, K.C.B., during the Mutiny and Insurrection in India 
1858-59, submitted for the consideration of the Lords Com- 
missioners of Her Majesty's Treasury, I would esteem it a 
kindness if you would cause a copy of his Memorandum to be 
furnished to me, as Prize Agent of the above force. 

I have the honour to be, 

Sir, 
Tour most obedient Servant, 

CHANDOS F. CLIFTON, 
Late Major and Captain, H.M. 12th Royal Lancers. 
Frize Agent to the Madras Column,. 



Major Clifton to the Bight Son, the Secretary of State for War, 

Army and Navy ClfS, 

March 14<, 1862. 

Sir, 

Oh the 8rd of March I had the honour to write to you 

requesting a copy of a printed Memorandum which Lord Clyde 

has lately submitted to G-ovemment on the Memorial laid 

before the Treasury Board on behalf of General WhitiLock's 

force in November last. His lordship has reprinted our 

Memorial in this paper, and cannot in justice desire that this. 

document should be placed beyond our reach. It may easily be 

understood that it is of great importance to those whose 

interests I represent, and who, as actual captors of the prize, 

ought not to be placed at any disadvantage, to be Airnished 

with a copy of Lord Clyde's remarks on our Memorial. The 

latter has always been considered by us a public paper, and we 

have readily shewn it to any who have asked for it^ and we 
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have a right, we think, to hope for equal fairness firom all 
who oppose us. 

My previous letter may possibly have been overlooked at the 
War Office among the important business of that Office ; but I 
shall feel greatly obliged, as the final decision of this question 
must now be rapidly approaching, if you can, at jaur early 
convenience, return a favourable reply to this request. 

I have, &c., 

CBANDOS CLIFTON. 



Sir Edward Jjugard to Mofor Olifton. 

Wae Opmoe, 

15th Marchy 1862. 

SlB, 

I AM directed by the Secretary of State for War to 
acknowledge the receipt of your letter of the 8rd instant, in 
which you request to be furnished with a copy of a Memorandum 
by General Lord Clyde, on the subject of the distribution 
of booty captured at Banda and Eirwee. 

In reply, I am to acquaint you, that the Memorandum 
in question, was called for by the Secretary of State, in order 
to assist her Majesty's Government in arriving at a satis- 
factory decision on the Memorial of the Prize Agents to the 
Force which served under Sir Q-. Whitlock, and that Sir George 
Lewis does not feel it to be consistent with his duty to furnish 
you with a copy of it. 

I have, &c. 

BDWAED LUGAED. 



Sir Edward Lugard to Mtyor Olifton. 

Wab Office, 

2mh March, 1862. 
Sib, 

I AM directed by the Secretary of State for War to 
acknowledge the receipt of your letter of the 14th instant, and 
to refer you in reply to my letter of the 15th instant. 
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Sir George Lewis regrets that there should have been any 
delay in answering your previous communication. 

I have, Sec. 

EDWARD LUGAED. 



Mafor Clifton to Lord Clyde. 

Army and Natt Club, 

March 25, 1862. 
Mt Lord, 

I HAVE the honour to enclose a copy of a letter which I 
have received from the Military Secretary, referring me to your 
Lordship for a copy of your recent Memorandum, and I have 
applied personally and by letter to the War Office for it, 
but without success. On my personal application, I was 
informed that your Lordship had objected to my being fur- 
nished with a copy of the paper, although two hours previously 
I understood that my application for it had your fcdl sanction. 
Under these circumstances I am obliged to address your 
Lordship, and respectfully to apply again, as Prize Agent 
for General Whitlock's Force, for a copy of the Memorandum 
which your Lordship has printed on our Memorial. 

I have, &c. 

CHANDOS F. CLIFTON. 

P.S. — I beg also to forward a copy of my correspondence 
on the subject with the War Office. 



Lord Clyde to Major OUfton. 

London, 

March 28, 1862. 
Sib, 

I HATB the honour to acknowledge the receipt of your 
letter of the 26th instant and of the enclosed copy of your 
correspondence with the War Office and Horse Guards. 
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TSe MemonDdimi to wiiidi yoa allude vas eilled for by 
tiie SecretaiT ai Stale, and aent by me thioagh tlie Qeoenl 
C<!«niiiaiidEiig-m-Chiel^ to the War Office. 

On your penonal application to me, I allowed jon to read 
it, bat lefored joa for m oc^j to the War Depaartmoity to 
wiiom the Document offidaDT beioDged. 

I hare tiie hononr to be. 



Your moat obedient Sonrant^ 

CLTDB. 



J&tfar Cliftam io the 4 a tuim m i -Se €r e im iry cf Ae IVemrry. 

Amxt asb Natt Club, 

26a Jlarei. 18G2. 

Seb, 

Is oontmuation of mv letter of the 12tfa instant I hsve 
tbe bocoor to enclose a copy of my recent oonrespondence with 
the Military Auchocitiea <m the anbject of Lord Clyde's 
Memonrndnm. I respeetfolly trust, in justice to the Officers 
and Men whom I represent, that no adverse decision will be 
passed in tins case without allowing me an opportunity of fulfy 
replying to the Monoiandum submitted by Lord Clyde, who is 
himsdfaparty interested. 

I fuith^ Tenture to submit, that it will onfy be an act 
of justice to ihe actual captora to allow i^bem to answer any 
pmnts in the Beport which hare been furnished by the 
subordinate Departments of the GoYenimenti which may seem 
to can for a reply. 

I haTO the honoiv to be. 



Your most obedient Servant, 

CHANDOS P. CLIFTON, 

Late Miyor and Gipteui, HJL ISth Bojal Luiesre. 
Frize AgaUfor Gemmd WUOoeVM JBbrt^. 
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ExTBAOTS from the Minutbs of the Lobds Comkissionebs 

of the Tbeasuby. 

Minute dated February 5, 1823. 

Mj Lords are of opinion that the most just and equitable 
pidnciple of . distribution will be to adhere as nearly as the 
circumstances will admit to that of actual capture; and 
although they are aware that the principle of constructive 
capture must, under certain circumstances, in a degree be 
admitted, the disposition should be to limit rather than extend 
that principle. 

My Lords have felt it to be inconsistent with their duty to 
recommend to His Majesty to give liis sanction to any agree- 
ment for the common divisi<>n of booty into which the several 
divisions of either army may have entered, as it is their decided 
opinion that if the principle of actual capture be not adopted 
iu this case as the rule of distribution, no other correct or 
equitable rule could have been adopted than that of a general 
distribution among the forces of all the Presidencies engaged 
in the combined operations of the campaign. 

Idinute dated January 16, 1826. 

My Lords, assisted by the trustees of the Deccan booty, 
by Lord Bexley, and the Law Officers of the Crown, having 
heard counsel on behalf of the Marquis of Hastings and the 
grand army, and also on behalf of Sir Thomas Hislop, and the 
army of the Deccan, upon the subjects of discussion relating to 
the distribution of the Deccan booty, which have arisen out of 
the difference between the actual circumstances attending the 
capture of a large proportion of that booty, as stated by the 
trustees, and those which were assumed at the hearing before 
their Lordships in January, 1823, and having maturely con- 
sidered the arguments severally stated by the counseJ, and 
also the whole of the documents upon the subject of tiiis booty 
now before the Board, are of opinion — 

r 
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First. That with respect to all that portion of the booty 
now at the disposal of the Crown which is described as having 
been " taken in the daily operations of the troops,'* the dis- 
tribution thereof should oe made to the actual captors, 
according to the terms and conditions of the Minute oi this 
Board of the 5th of February 1823, and of the warrant of 
His Majesty of the 22nd of March following. 

Secondly. That witK respect to that part of the booty 
which consists of the produce of arrears of tribute, rent, or 
money due to the Peishwah, it appears to my Lords to have 
been acquired by the general result of the war, and not by the 
operations of any particular army or division, and they are of 
opinion that it ought therefore to be distributed in conformity 
with the alternative stated in their Minute of the 5th of 
February,. 1823, as being " the only correct or equitable rule, 
if the principle of actual capture cannot be adopted," viz., 
amongst the forces of all the Presidencies engaged in the 
combined operations of the campaign. 



ExTSACTs from Peeitdeeoast's Manual of The Law relating 

to Officers of the Navy^ Part II, 

Wbere it can be shown that a ship of war in sight of a 
chase or combat made no actual contribution of endeavour, 
and had no intention of so doing, whether by being wholly 
employed in another service or otherwise, the rule as to being 
in signt ceases ,to operate, and such a vessel cannot claim a 
share as a joint captor.* This was the case of H.M.S. Leviathan, 
which was not admitted to share in the M lUwo, a Spanish 
100-gun ship, taken without resistance, at a snort distance 
from her, by the Donegal, on the morning after the battle of 
Trafalgar ; the Leviathan being 'employed in taking care of 
other ships and prizes captured in the battle, and her attention 
beine[ also directed to the movements of the Monarch, another 
Spanish ship.f In a case also, where H.M.S. Viper had recon- 
noitred the chase before her capture, and had stooa off on another 
course, but nevertheless claimed to share in the prize on the 
ground of having been in sight. Lord Stowell said, that without 
laying down any general rule to govern all cases of ships 
steering a contrary course, he would venture to say, that to 
pronounce for the Viper^e claim would be to carry the interests 
of joint capture to a greater extent than had ever yet been 
done. There was no animus capiendi even to be presumed in 
the case.J— P. 226. 

• El Hayo, 1 Dodson's Admiralty Reports, 42. t Ibid. 

t The Lord Mtddkton, 4 Robinson's Admiralty Reports^ 153. 
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The principle of association is perfectly just, and consistent 
with the interests and welfare of the service ; and where a capture 
is strictly made in association, the parties so associated will, as 
the foregoing decisions show, be readily admitted to share as joint 
captors. But where an association is created for a specific and 
limited purpose, it does not cover every capture made by ships 
of the associated force during i1ie time of the joint enterprise. 
I^is would be too vague an application of the principle under 
consideration, and would give to the term association a con- 
structive meaning which was never contemplated. To admit 
claims of association lightly would be not only injurious to the 
interests, but destructive of the characteristic ardour, of the 
navy, ana productive of endless futile litigation. The strong 
stimulus of individuals would also thus be checked, which it 
has been the primary object of legislative policy to encourage. 
In order, therefore, to give effect to claims asserted on the 
principle of association, irrespective of the question of sight, 
it is not sufficient that a joint enterprise shall exist at the time 
of the association, unless it expressly refer to the capture in 
question : the capture must arise out of the express purpose 
and object, for which the parties have been united, and be 
the joint produce of an actual co-operation^ and the object of 
union.— Pp. 257, 258. 
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ExTEACT from Pbitohabd's Digest. 

JOINT-CAPTUEB. 

I. Of the JtiiiisDicTioy oi the High Cottet of 
Admiealtt iisr Causes of— ^ 

1. A reference to the Court of Admiralty, from a Com- 
mittee of the Privy Council, of a claim of the officers and crew 
of his Migesty's ship Leda to share as joint-captors in the 
proceeds of property on the capture of Buenos Ayres, received, 
and the King's proctor having consented to appear, the claim 
adjudicated upon, notwithstanding the Court nad no original 
Jurisdiction in the matter. Buenos Ayres, 1 Dodson, 28. 

2. Shipping ordnance, &c.y &c., seized on the taking an 
enemy*8 port by his Majesty's land and sea forces having been 
condemned in the Court of Admiralty subject to his Majesty's 
direction for distribution among the captors, the Privy Council,- 
on being memorialized by parties claiming to share therein as 
joint-captors, gave leave to them to take proceedings in the 
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Court of Admiralty to obtain a sentence declaratory of their 
right as joint-captors. Leave having been signified accord- 
ingly through the King's proctor, the Court took cognizance of 
the claim. Oenoa and Savona, 2 Dodson, 88. 

8. A grant having been made by parliament in lieu of 
prizes restored to the enemy, the Court will proceed to adjudi- 
cate upon the claim of an asserted joint-captor, upon consent 
to the jurisdiction, and appearance to the usual process by the 
trustees of the grant through the King's proctor. The ifaples 
Grant, 2 Dodson, 274. 

4. By 3 & 4 Victf e. 65, 8. 22, jurisdiction is given to the 
High Court of Admiralty to decide all matters and questions 
concerning booty of war, or the distribution thereof, which it 
shall please her Majesty, her heirs and successors, by the 
advice of her and theur Privy Council, to refer to the judgment 
of the said Court ; and in all matters so referred the Court 
shall proceed as in cases of prize of war, and the judgment of 
the Court therein shall be binding upon all parties concerned. 

See post, No. 26. 

II. Oe the FbIKCIPLES 01" — 

6. Capture is of two kinds : capture de facto and capture 
by construction. The Act of Parliament and the prize pro- 
clamation give the benefit of prize *' to the takers ;" which 
term has been extended by construction so as also to include 
those who, not having contributed actual service, are still 
supposed to have rendered a constructive assistance, either by 
conveying encouragement to the captor or intimidation to the 
enemy. TheVryheidi De Winter, 2 C. Rob. 16. 

6. The principle of constructive assistance has been carried 
to its fullest extent, and the later inclination of Courts of 
Justice has been rather to restrain than to extend the rule. 
Ibid. ; The Odin, HaUj 4 C. Rob. 325 ; Le Niemen, Dupotet, 
1 Dodson, 16 ; Buenos Ayres, Ibid. 34. 

7. It is not every remote contribution of assistance, given 
with or without intention, that will entitle to the benefits of 
joint-capture. The Vryheid, Be Winter, 2 C. Eob. 16. 

8. Disparity of force is not conclusive against a claim for 
joint-capture. The Santa Brigada, Bilow, 3 C. Bob. 54. 

9. The rule of law as to constructive assistance has always 
been held more strictly between a King's ship and a private 
ship-of-war than between King's ships. The Odin, HdlSf 4 C. 
Bob. 326. 

10. The legal prejudice against a constructive joint-captor 
is converted into nis favour where there has been an actual 
engagement previously between him and the prize. L^Moile, 
Bhilibert, 2- Dodson, 107. 
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11. The admission of a constructive (or joint) captor to 
share with an actual captor, is in itself an indulgent construc- 
tion of the law, which must not be further extended. A ship 
which had joined in a previous chase with a constructive captor 
cannot be admitted to share as constructive joint-captor. The 
Financier, Cathell, 1 Dodsbn, 67. 

12. In a claim for joint-capture with A. and B., preferred 
by C, C. having no privity of interest with B., the act of B. 
cannot enure to the benefit of C. Le Niemen^ Ihtpotetf Ibid. 14. 

See jpost, 2^0, 99. 

III. Or THE Eequisiteb of PEOor nr Causes or — 

13. In a claim of joint-capture the actual captor is the 
favourite of the Uw, and the Court will not suffer his interest 
to be affected but by most satisfactory evidence, l^e John^ 
Tu/rner, 1 Dodson, 363. 

14. It lies with the claimants in joint-capture to allege 
some cases in which their construction has been admitted in 
former instances, or to show some principle in their favour so 
clearly recognised and established as to have become almost a 
first principle in cases of this nature. The being in si^ht, 
with some tew exceptions, has been so ofben held to be sufficient 
to entitle persons to be admitted as joint-captors, that where 
that fact is alleged, particular cases to authorize the claim are 
not called for, but where that fact is wanting it is incumbent 
on the party to make out his claim by an appeal to decided 
cases, or at least to principles fairly to be extracted from those 
cases. The Vryheid, De Winter, 2 C. Eob. 16. 

15. The evidence of releasing witnesses, however respect- 
able, is insufficient of itself to support a claim of joint-capture. 
The Twee Gestisters, cited in The jRohert, Patersan, 3 C. Bob. 
199; The Fadrelmdet, Hoop, 6 C. Bob. 122; The John, 
Turner, 1 Dodson, 363 ; The Undress, Moran, Ibid. 369 ; The 
Arthur, Bathhone, Ibid. 428 ; The Galen, Sobers, 2 Dodson, 21; 

16. Where it is impossible to obtain witnesses from the 
captured vessel, a claim of joint-capture may be sustained on 
the evidence of releasing vntnesses only. The Qalen, Sogers, 
2Ded8on, 21. 

17. Claim of joint-capture pronounced for on the evidence 
of releasing witnesses and the answers of the actual captor. 
The Umpress, Moran, 1 Dodson, 368. 

18. Tlie identity of the vessel claiming to share must be 
proved by the party claiming. Claim rejected on the ground 
of insufficiency of such proof. The Lord Middleton, Msntrie, 
4 C. Bob. 163. 

19. In a case of joint-capture Held, that in the absence of 
evidence to the contrary the general presumption that the 
captor did his duty extended to his conduct m a particular 
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instance with reference to making signals when they could be 
made with effect. JLe Bon Aventwre^ Lamariniere^ 1 Acton, 
211. 

20. In cases of joint-capture the yessel claiming as joint- 
captor and averring sight must prove that she was seen by the 
prize at the time of capture. It is not sufficient to prove sight 
of the prize b j her at such time, the claim of jomt-capture 
being founded on the principle of implied intimidation. Th0 
Sociedade Feliz, Joao ae Souza Campog^ 1 W. Bob. 309. 

See pasty Nos, 45, 116. 

IV. Or THE Ootb op Pbooi nr Causes of-^ 

21. The onus prohandi lies on the joint-captor; the actual 
captor's case in objection may be sustained; by showing the 
deficiency in the joint-captor's case. The Vryheid^ De Winter, 
2 G. Bob. 16 ; The Dorstrechty Admiral Lucas, Ibid. 65 ; Le 
Bon Aventure, Zamoriniere, 1 Acton, 211 ; The Union, Olmsted, 
1 Dodson, 849 ; The John, Turner, Ibid. 863. 

22. Claimants as joint-captors having issued a monition 
aeainst the actual captor to show cause why they should not be 
admitted to share, thus throwing the onus prohandi on the 
actual captor instead of on the claimants as joint-captors where 
it ought to reside, the actual captor may appear and give an 
allegation pleading the capture by him and denying the right 
of uie other ship to share, when the onus prohandi will be 
thrown upon them. If, however, on appearing to the monition, 
he enters into an act on petition on the merits he has no right 
to claim consideration for the inconvenient position in which 
he has thereby placed himself. The Ville de Varsovie, 2 Dod- 
son, 184, 801. 

V. Op the Bespoitsibilitt op Joiet-Captobs.* 

23. The whole act of capture is the act of the captor, who 
is therefore alone responsible for costs and damages. A joint- 
c^tor is not exposed to such liability. The Jffadrelandet, 
Hoop, 5 0. Bob. 128. 

* By 55 Cko, 8 c. 160. s, 26, no claim on behalf of any asBeried joint- 
captor shall be admitted before condemnation, unless security be given at 
the time that the party shall contribute to the actual captor bis proportion of 
all costs and expenses attending the obtaining the adjudication, as well in the 
first instance as on appeal, and likewise his proportion of costs and damages 
that may be awarded against the actual captor, on account of the seizure 
and detention; and after final <!ondemnation, no allegation setting forth 
such asserted interest shall be admitted, unless the party shall have pnt- 
viously paid his proportion of all such expenses as shall have attended 
the obtaining such final condemnation, and unless he shall have shown 
sufficient cause to the Court why such claim was not asserted at or before 
the return of the monition, but the interest of any flag officer claiming 16 
share by virtue of his flag shall not be affected by this regulation. (This 
act, however, expired with the last war.) 
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VI. What Foeces aee entitled to claui as Joint- 

CaPTOES— ET COISTTEA, 

1. Land forces. 

24 To estAblisb a claim of joint-capture on the part of an 
army there must be a contribution of actual assistance, and the 
mere presence or being in sight will not be sufficient. When 
there is no preconcert it must not be a slight assistance, nor. 
an assistance merely rendering the capture more easy or con- 
venient, but some very material service directly or materially 
influencing the capture, so that it could not have been made 
without such assistance, or at least not certainly and without 
great haeard. The Dordrecht, Admiral Lucas, 2 C. Rob. 65. 

25. Claim of land forces to share as joint-captors with the 
fleet in the capture of a Dutch fleet off the Cape of Qood Hope, 
on the ground that thev contributed to the intimidation of the 
enemy and prevented their destroying their vessels by running 
them on shore, rejected. Ibid, 

2. Allied forces, 

26. The Court of Admiralty would adjudge to an ally a 
proportion of booty taken in a conjoint expedition with a 
British force against a common enemy as legally due, not 
under the Prize Act but under the general Law of Nations. 
French Ouicma, 2 Dodson, 159. 

27. In a conjoint expedition of British and allied forces a 
capitulation to one does not oust the other's right to proceeds 
of prize, the capitulation being the consequence ot* the influence 
of the joint force. Neither would the possession of the con- 
quered territory, passing by mutual agreement between the 
captors to such one captor, oust the rights of the other to such 
proceeds (unless the capitulation protected both public as well 
as private property), the right to booty commencing upon 
capitulation. Ibid, 160, 16^. 

8. Convoying ships. 

28. An allegation given on behalf of convoying ships claioi- 
iug as joint-captors and alleging that they coidd and would 
have chased and been present at the capture without deserting 
their convoy, had they not been misled by false signals of the 
captor, admitted to proof, i^h^ Waaksambeid, Van Nierop, 
3C. Bob. 1. 

29. An allegation by the same parties in respect of another 
prize taken shortly afterwards rejected, on the ground that the 
convoying ships could not have enased and been in sight at the 
time of capture without having deserted their convoy. The 
Furie, Fleit, Ibid. 9. 
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4. Ship9 htmng a sufficient military character impressed upon 

them — et contra. 

80. Claims of joint-capture by East India ships carrying 
troops to the Cape of Good Hope rejected, the facts not show- 
ing that they set out in an original military character, or that 
some military character had been impressed upon them by the 
nature and course of the employment, except as to one of such 
ships which was sent, under military orders, to create a diyer- 
sion, and whose claim the Court allowed. The Cape of Qood 
Hope, 2 C. Bob. 274. 

5. I^on^commissioned vessels. 

31. Claim of a non-commissioned cutter to share as joint- 
captor with a commissioned cutter, both of whom had chased 
and captured a Dutch prize, pronounced for ; but the share of 
the non-commissioned yessel condenmed to the Crown as a 
droit of Admiralty. The Twee Oesuster, note to Cape of Good 
Hope, 2 C. Bob. 284 ; Le Franc CaspCy note to Cape of Good 
Hope, Ibid. 285 ; and see The Zepherina, Lima, 2 Hagg. 320. 

VII. "What SKByioBS will bisttitle to the Benefits of — 

ET OOKTBA. 

1. Sight. 

32. By the civil law, if two ships meet at sea, although they 
do not go forth as consorts, and the one ship, in the presence 
of the other, take a prize, the other ship shall have one-half of 
the prize, for although it did not take the prize, yet its presence 
at the time of the taking was a terror to the prize, sine quo it 
could not have been so easily taken. Somers y. Buckley (82 
Eliz.), 2 Ley. 182. pi. 224; 6 Vin. Abr. 618. 

33. The mere presence or being in sight among different 
parties of nayal force is, with few exceptions, sufficient to 
entitle them as joint-captors, because they are always conceived 
to have that privity of purpose which may constitute a com- 
munity of interests. The Dordrecht, Admiral Lucas, 2 C. 
Bob. 65. 

34. Si^ht alone is^ as a general rule, sufficient to entitle 
King's ships to be considered as joint-captors, the animus 
capiendi being presumed always to exist in their case. This rule, 
however, is liable to a few exceptions, such as the ships sailing 
in different directions, and at a great distance from each other 
or the ship claiming as joint-captor . lying unmanned and un- 
rigged in port, physically impotent to afford encouragement to 
the friend or intimidation to the enemy. The Galm, Bogers, 
2 Dodson, 24. 

35. King's ships having proved an animus et^iendi and 
sight, admitted as joint-captors. The Oalen, Sogers, Ibid. 31. 
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36. In cases of joint-capture, the general principle is, that 
King's ships, being in sight, are entitled to share as joint- 
captors, especially when the animus capiendi is distinctly 
proved, or may fairly be presumed to have existed. The 
Sociedade JB^Uz, Joao de Stmza Campos^ 1 W. Eob. 310. 

37. Sight, that is the being seen by the prize as well as the 
captor, and thereby causing intimidation to the enemy and 
encouragement to the friend, is, between King's ships, generallr 
sufficient to establish a claim of joint-capture, but not um- 
versally. The presumption arising from it may be rebutted or 
evicted by circumstances. Ships lying io a harbour under 
circumstances rendering it impossible for them to get out, or 
ships at sea unconscious of wnat is goin^ on^ and pursuing a 
different course, though having it in taeir power to render 
assistance, are, notwithstanding sight, not entitled to share as 
joint-captors. La Melanie, Lajitte, 2 Dodson, 125. 

38. It is a long-established rule, that privateers, to found a 
claim of joint-capture, must show that they were constructively 
assisting. There must be the ammua capiendi demonstrated by 
some overt act. The being in sight is not sufficient with 
respect to them to raise the presumption of co-operation in the 
capture, as they are not bound to put their commissions in use 
on every discovery of an enemy. L^Amitie^ VWeneuve^ 6 0. 
Eob. 264. 

39. The being in sight, accompanied even by diversion of 
attention, is not sufficient to entitle a privateer to claim as 
joint-captor. Such a claim rejected. The Santa JBrigada, 
FiUw, 3 C. Eob. 62. 

40. The presumption in favour of a King's ship from being 
in sight alone is sufficient to support the animus capiendi^ but 
aliter as to privateers. A contraiy route, however, if proved, 
would defeat the claim even of a King's ship. La More, Mis, 
5 C. Eob. 268. 

41« Eevenue cutters held not entitled to share as joint- 
captors from the mere being in sight. The BeUona, Vbltz, 
Edwards, 63. 

42. Where there is no association, si^ht is necessary to 
foimd a claim of joint-capture; but it is sufficient if the 
asserted joint-captor has been in sight. Sight at the time of 
capture is not absolutely necessary. The Forsigheid, Willedsen, 
3 C. Eob. 316. 

43. Quarey is not sight from the masthead insufficient alone 
to found a claim of joint-capture? The Boherty JPaterson, 
3 C. Eob. 199. 

44. Where sight at an earlier period is established, proof 
thereof at the time of capture is not so essential to entitle a 

Sarty to share as a joint-captor, more especially where 
etention in the service of the actual captor is completely 
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established. The Sociedade Feliz, Joao de Souza Campos, 2 W. 
Bob. 164. 

45. In a claim of joint-capture grounded on being in sight, 
it is necessary to establish, notwithstanding there was a fog at 
the time, that the claiming vessel was teen by the actual captor, 
and also by the captured yessel ; one of which facts must be 
established by eyidence aliunde to that of the claiming vessel, 
and the other by implication and necessary inference. Alle- 
gation directed to be reformed accordingly to plead same. The 
Mhdrelandet, JIoop, 5 C. Eob. 120. 

46. In a case of joint-capture by a King's ship opposed by 
the actual captor on two grounds : Ist, that the asserted joint- 
captor had not complied with the requisitions of the act of 
45 Oeo, 3. 8. 47, by payment of his proportion of the expenses 
attending the condemnation of the prize ; and 2ndly, that the 
fact of sight at the time of capture nad not been sufficiently 
proved by the asserted joint-captor : Seldy that the asserted 
joint-captor had failed in substantiating his claim, which was 
pronounced against accordingly (reversing the decision of the 
Vice-Admiralty Court of Jamaica) ; with costs decreed to be 
paid out of the proceeds. The Nostra Signora de loM Dolores^ 
Oastaner, 1 Acton, 262. 

47. Claim of joint-capture where the asserted joint-captor 
had reconnoitred and stood off on another course, but before 
■he was out of sight the prize was taken, rejected. The Lord 
Middleton, Moftrie, 4 C. Eob. 153. 

48. A ship-of-war, in itvnere, barely seeing or hearing a 
firing on the coast, which she is passing in the prosecution of 
her voyage, without knowing the occasion of the firing, or 
having any communication or concert with the force miuting 
the attack, is not entitled to share as joint-captor with the 
force in the beneficial effects of such attack ; but aliter if the 
parties had ifecognised each other. Gen^oa and Savona, 2 
Dodson, 92. 

49. A vessel in sight, but at a very considerable distance 
from the place of capture, and rendering no service, hel4 not 
entitled to share as joint-captor. Za MeUmie, Lqfitte, 2 Dod- 
son, 126. 

50. Claims of a King's ship to a share in a capture made 
by the boat of a privateer, on tne ground of constructive assis- 
tance, from being in sight, sustained under the circumstances, 
although the King's ship waiS at anchor at the time of capture, 
she and the privateer bemg both becalmed, orders having been 
given on board the King's ship to watch the prize, and the 
Bails were hoisted to be in readiness if any resistance should be 
made to the boat, which was putting off from the privateer to 
board the prize, or if there should be any attemt to escape. 
The Drie Oebroeders, Vancfyk, 5 C. Bob. 339. 
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51. Yessels lying in a harbour witnessing a chase must be 
in sight at the time of capture to be entitled to claim aa joint- 
captors. La Melanie^ Lqfitte^ 2 Dodson, 126. 

52. A British squadron engaged in a yery strict blockade, 
lying at anchor with their sails furled, and with the wind 
adverse for the chase of the prize, which they would not hare 
seen but for the manoeuvres of the actual captor, held not to be 
entitled to share as joint-captors, notwithstiuiding sight of the 
captor and prize during the chase and partiaUy at the time of 
capture. Xa Melanie, Zqfitte, Ibid, 131. 

53. In a case of joint-captura sight by the prize of the 
joint-captor, who was in a condition to assist the captor if 
required, but was at anchor, under his orders (as the senior in 
command), to remain so until his return and pick up his boats, 
raises a sufficient inference of the animus capiendi on the part 
of the joint-captor. The Sociedade Feliz^ Joao de Soma 
Compaq 1 W. Bob. 310. 

8ee ante, iVb. 24, and post. 
iTM. 60, 61, 65, 86, 87, 91, 
il9. 

2. Chase, 

54. The act of chasing, if continued for any length of time, 
is sufficient to found a title of joint^apture even in privateers. 
It is not necessary that the joint-captor should actimly board 
the prize; it is enough if there be an animus perseqttendi suffi- 
ciently indicated by the conduct of the vessel and not discon- 
tinued. Claim of joint-capture in such a case pronounced for. 
rAmitie, Villeneuve, 6 C, Kob. 267. 

55. A ship beginning a chase and then discontinuing it ia 
not entitled to share as joint-captor. Ze Miemen^ Jhspotet^ 
1 Dodson, 16. 

56. It is not necessary to constitute unity of chase that 
two vessels should have pursued the enemy in precisely the 
same or even in a parallel direction. A pursuit in opposite 
directions would not of necessity destroy unity of operation. 
Ilnd. 15, 

57. It is not necessaiy that the joint-captor should pursue 
the prize in the same course with the actual captor. The 
Sparkler, Brown, Ibid. 361. 

58. A claim of joint-capture cannot be supported wtieiv the 
chase has been abandoned before the act of capture -is consum- 
mated. Such a claim pronounced against. The Rattlesnake, 
Mqffet, i IDodson, S2, 35. 

59. A King's ship having an animus capiendi, knowing what 
was going on, and endeavouring to come up with the actual 
captor butpievented by the wind„ Held to be entitled as joint- 
captor. lAe Galen, Sogers, Ibid. 25. 
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60. A vessel in chase of a prize was afterwards joined by 
another vessel, both of whom continued the chase, when, in 
consequence of the superior sailing of the latter, she succeeded 
in coming up with and taking the prize, the former vessel not 
being in sight at the time but on the chase : Held^ that the 
former was entitled to share as joint-captor. The Mattlesnake, 
Maffet, Ibid. 34. 

61. Supervening darkness lield not to bar a claim for joint- 
capture preferred by a ship which gave chase to the prize in 
company with the actual captor, though the capture was not 
made within sight of the joint-captor, provided the chase were 
continued by Doth. The Herman Farlo, cited in Le Bon 
Aventure, Zamoriniere, 1 Acton, 229. 

62. Ships seen in chase during the day, continuing the 
pursuit in a proper direction after night comes on, and being 
m the vicinity ot the prize at the time of capture, but prevented 
seeing the capture by the darkness of the night, are entitled to 
share as join^captors. OHie Unions Olmsted^ 1 Dodson, 346. 

63. A joint-captor who joined in the chase of a prize taken 
in the night, held, by his having come up next morning and 
then put forward his claim, to have sufficiently proved his 
having persisted in the chase. Ibid, 352. 

64. A. and B. frigates chased a prize, A. lost sight of the 
prize during the night but continued to cruise in search ; B. 
engaged: both B. and thtf prize being disabled, C, another 
frigate came up and made the actual capture. Claim of joint- 
capture with B. and C. preferred by A. pronounced against. 
Le Niemen, Dupotet, Ibid. 9. 

65. If two vessels be associated together for the purpose of 
effecting a capture, continuance of the chase is sufficient to 
give the right of joint-capture, and sight is not necessary. 
Z'JStoile, JPhilihert, 2 Dodson, 110. 

See posty No, 83. 

2. CkhoperatUm and association, 
(a). OeneraUy, 

66. The going out on a common enterprise is not sufficient 
to entitle vessels to share equally and alixe in the prizes that 
are made. The Vryheid, De TFinter, 2 0. Bob. 16. 

67. Actual intimidation alone, without co-operation and 
active assistance, would not found a claim of joint capture. 
The Cape of Good Rope, Ibid. 282. 

68. To sustain a claim of joint-capture it is not sufficient 
to show a general co-operation only, or one for purposes distinct 
from that of capture, but it is absolutely necessary to prove 
that the co-operation had a distinct reference to the capture, 
and that the capture was the produce of such co-operation and 
the object for which the vessels were united. Claim of joint- 
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capture not meeting these requisites, pronounced against. The 
Nordatem Samsin^, 1 Acton, 128. 

69. When two vessels associate in pursuit of a prize, if 
either of them cease from the pursuit the association ceases at 
the same time. The Battlesnake, Maffei^ 2 Dodson, 35. 

70. In order to vest a prize interest in a vessel engaged in 
the common service or in naval or military operations of that 
kind, it must be shown that the claiming vessel was present at 
some period of the operation, but there may be cases vesting 
an interest upon something falling short of this rule. The 
NapUa Qrmt, Ibid. 277. 

71. By the rules of the Wavy, a junior officer upon coming 
in sight of a senior officer (though of the same rank) imme^ 
diately becomes subject to his command. A communication 
from the senior officer, in reply to a proposal from the junior 
officer that he should follow one of two prizes in sight, in 
these words, '^ I think you had better go after the other, Held 
to be a command to the junior officer so to do, and such com- 
mand and the obedience of the junior officer thereto held to 
constitute an association of the two vessels for the purpose of 
capture of such prizes, entitling each vessel to share with the 
other as joint captor. Claim of the vessel under the command 
of the senior officer to share in the prize taken by the vessel 
under the command of the junior officer pursuant to such 
orders pronounced for. The Mnpress, Moron, 1 Dodson, 368. 

72. K one ship of a fleet associated for a common purpose 
take a prize in the night, the whole fleet would be entitled to 
share. The Forstgheid, WUledsen, 3 C. Eob, 317. 

73. One of the vessels of a fleet stationed off an enemy 
port to watch the enemy's fleet having made a capture of a 
vessel, the cargo of which was afterwards condemned on a 
question of property. Held, that the rest of the fleet was not 
entitled to snare, as the capture was not within the purposes 
for which they were associated. The Nordstem, (Lords, July, 
1809), cited in The Forsigheid, Willedsen, Edwards, 126. 

74. Claim of joint-capture established on the part of a fleet, 
the capture being within the purposes of tbe associated service. 
The Mriigheid, Willedsen, Ibid. 124. 

75. A ship-of-war in sight and having a certain knowledge 
of an attack upon an enemy town and of the object of such 
attack, having no intention of leaving the scene of action, 
being under the orders of the officer commanding the naval 
force in sfuch attack and communicating information thereoil 
by signals, Held to be entitled to share as joint-captor in 
the beneficial effects of such attack. Genoa and Savona, 2 
Dodson, 94. 

76. Three ships took their station at different outlets of 
Port-au-Prince, to intercept a prize which was known to be 
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under the necessity of passing through one of them. The 
capture haying been made by one ship, claim of the othert» to 
share as joint-captors though not present at the capture 
rejected. The Hars^ note to The Vr^heid, De Winter, 2 C. 
Bob. 22. 

77. Claim of certain shi^s of a British East India fleet to 
share as joint-captbrs in a prize taken by the remainder of the 
fleet on the ground that, notwithstanding the claimants were 
not in sight prior to or at the time of capture, the whole fteet 
W/ere an associated and confederated fleet for mutual defence 
by direction of the East India Company, and that they chased 
by order of the commodore, rejected. Ze Franc, Oaspe, note 
io Cape of Good Hope, 2 0. Bob. 285. 

A squadron consisting of the ships Alfred, Dictator, Sit- 
tern, Zephyr, and Pelican, were sent on an expedition for the 
capture of the Island of Trinidad and the destruction of a 
Spanish squadron known to be lying there. Held, that these 
objects could not be regarded a^ inseparable, and as forming 
one integral capture ; the island, its fort, and ammunition 
stores might be taken as one definite collected object, but such 
movables as a squadron of ships, which might be there to-day 
iand gone to-morrow, could not be identified with the islana, 
and if the captures were at different times they would stand on 
very different considerations. The Island of Trinidad and its 
Dependencies, Scc, 5 C. Bob. 92. 

79. The Zephyr, before the squadron was taken, had been 
detached irom the fleet on a purpose not collateral to the 
main object (to chase a privateer) ; and the Pelican had sepa- 
rated by stress of weather: Held, that the necessary facts, 
therefore, were not laid on which the principle of association 
could be applied to their case in respect to the capture of the 
liquadrbn. Ibid. 

80. And if they claimed on the groundof having joined the 
fleet, it must be shown that the junction took place at the .time 
of capture, whicb did not appear. Ihid, 

-81. "With respect to the island, it appeared that they were 
in right the preceding evening; and, therefore, whether the 
point of capture was to be taken either at the first overture for 
surrender (on that evening), or at the subsequent capitiifation, 
or at the formal signing, these ships were clearly present, and 
^^titled to share. Ihid. 

82. The Dictator, the Alfred^ and the Bittern were in 
flight the next morning, when the capitulation was actualjy 
agreed upon. Held that, without determining how far it might 
Jbaye been sufficient to have arrived before the signing and 
formal execution of the articles, they were entitled to share in 
the capture of the island, but not of the squadron, which was 
taken the evening before. Ibid, 



APPENDIX. XV 

83. The fact of avesoel commencing a second chase in sk^ht 
of a fleet of which she had constituted a part before she had 
been detached bj signal upon a former chase, and capturing the 
second chase at a distance from such a fleet, would not let 
in the claim of the whole fleet to share in a prize 00 made, 
where the fleet afS3rded no assistance or co-operation in the 
capture, but actually bore away from the captor on another 
tack. Claim of a fleet to ^hare as joint-captors in such a case 
pronounced against (affirming the decision of the High Court 
of Admiralty). Le Bon Aventure, Lamoriniere, 1 Acton, 211. 
See ante, Nos. 24 to 27, and post, No. 119. 

(&.) In hhckade. 

84/ The association together of ships for the maintenance 
of the same blockade forms an identity of service founding a 
joint interest in prizes taken for the violation of the blockade. 
Aliier as to a blockade imposed under the Order of Council of 
the 26th April, 1809. The Arthur, Bathbone, 1 Dodson, 426. 

85. An association of vessels for the purpose of a blockade 
is of the most intimate nature possible in any service. Xa 
Hemiette^ 2 Dodson, 98. 

86. An allegatio^ on behalf of part of a fleet constituting 
a blockading squadron and claiming to share as joint-captor's in 
prizes taken by a detachment of the fleet, pleading that the 
detachment was ordered to cruise nearer the snore, but to keep 
within sight of signals, and that the prizes were taken by them 
when, in consequence of a l;iaziness in the atmosphere, the fleet 
was out of sight, admitted to proof, as sufficient, if proved, to 
found their claim, the whole fleet being associated together for 
a cofamon service, and the capturing ^ps being Meld not to 
have been detached for ^ distinct and separate purpose. Uhe 
Forsiffheid, Willedsen, 3 C. Rob. 311. 

87. An allegation on behalf of part of a fleet engaged in 
the blockade of the Texel, claiming to share as joint-captors 
with two smaller vessels of the fleet, which were ordered to 
cruise nearer shore as drawing Jess water, and bring in all prizes 
to the fleet, but which took the prizes in question out of the 
sight of and without any assistance from the fleet, admitted to 

Sroof, the capturing ships being Seld not to be detached for a 
istinct and separate purpose, but one essentially connected 
with the common object, the maintenance of the blockade. The 
Harmonic, Dehoer, I Did. 318. 

88. Claim of joint-capture by ships stationed at different 
points in support of a blockade established. The Guillaume 
Telh 8annier, Edwards, 6; 

89. Claim of a King's ship to share as joint-captor in a 
parliamentary grant in lieu of prizes taken from the enemy 
pronounced for on the ground 01 her having been engaged in a 
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common service and present and assisting at the commencement 
of the blockade, though not at the surrender of the prizes in 
consequence thereof and of a summons to surrender. Hhe 
Naples Grant, 2 Dodson, 286. 

90. When a prize is taken coming out of a blockaded port 
by one of the blockading squadron stationed off the moutn of 
the harbour, the other ships of the squadron, although sta- 
tioned at some distance, but sufidentlj near to be able to 
(ome up in time to render assistance if required, are entitled to 
share. Aliter, where the prize is a small unarmed coasting- 
vessel not coming out of or connected with such blockaded port, 
and taken in the night whilst endeavouring to run past the 
blockaded port upon her voyage. La Hemiettej Ibid. 96. 

91. Orders to two vessels to maintain a blockade under the 
Order in Council of 26th April, 1809, without referring in 
either of the orders to the other vessel, Held not to constitute 
a privity of service. Claim of one of such vessels as joint- 
captor rejected on failure of proof of association and of sight 
at the time of capture. The Arthur, Bathbone, 1 Dodson, 4^8. 

(c.) Where ships associated with the capturing force were 

detached prior to the capture. 

92. It is necessary that where a vessel is detached and sent 
away she should be m pursuit of an object immediately con- 
nected with the service alleged to be rendered, and in addition 
to this she must be in sight at the commencement of the 
engagement, either in the act of chasing or in preparation for 
chase, or afberwards during its continuance, to entitle her to 
share. The Vryhdd, De Winter, 2 C. Bob. 16. 

93. Claim of joint-capture on the part of ships detached 
from the capturing squadron, on the ground of the special 
nature of tne service and of agreements between the allied 
general and the admiral of the fleet, pronounced against, as not 
sustained by the facts. The Stella Del Norte, Costa, 5 0. 
Bob. 349. 

See ante, UTos. 81, 82. 

4. Services antecedent or subsequent onhf. 

94. No services antecedent or subsequent, unless the vessel 
be employed in the identical service of the expedition, will 
impart a prize interest. Buenos Ayres, 1 Dodson, 34. 

95. A Mgate which, pursuant to orders, cruised along the 
eastern coast of South America with a view to an expedition 
against some part thereof, there being then no fixed determi- 
nation to attack Buenos Ayres, and which, having gone to 
St. Catherine's for water, returned to Buenos Ayres six days 
after its capture, Held^ however meritorious her services, not 
'to be entitled to share in the grant of property there captured, 
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since there was no preconcert and no specific knowledge on 
her part of the expedition until after the capture. Costs of 
the claimants recommended to be paid out of the proceeds. 
Ibid. 28. 

See ante, Ms. 81, 82. 

6. Diversion of the course of the prize. 

96. A fleet or ship, which by accident or design diverts the 
course of an enemy, and by so doing occasions her capture by 
a totally distinct force, cannot be considered as a joint-captor. 
Le I^iemen, Dupotety 1 Dodson, 17. 

97. A slight assistance rendered by one vessel to another in 
the early part of a chase, such as causing the prize to change 
her course, will not of itself found a claim to share in the 
prize. The BcUtlesnake, Maffett, 2 Dodson, 35. 

6. The cissistanee of boats and tenders — how far entitling the 

shifs to which they belong. 

98. Constructive assistance by boats cannot entitle the 
ships to which they belong to share in the prize, though actual 
capture by their boats would be sufficient for the purpose. La 
Belle Coquette, Andrievup, 1 Dodson, 20. 

99. In cases of mere constructive assistance the right of 
participation must be in proportion to the quantum of iutimi- 
dation caused, and cannot go beyond the force actually seen by 
the enemy. Ibid. 

100. A King's ship lying in harbour effected a capture by 
her boats out of the harbour. A private ship-of-war which, 
having offered to co-operate, sent out a boat to assist in the 
capture, which boat was in sight at the time of capture, Held 
not entitled as joint-captor. The Odin, Sals, 4i C. ±U)b. 318. 

101. A similar claim of joint-capture rejected in a case 
where the ships of the captor and asserted joint-captor were, as 
well as their boats, in sight at the time of capture. The Nancy, 
£hudson, note to Odin, Hals, Ibid. 327. 

102. The A. despatched her boats in search of a prize 
reported to be on tne coast; the boats were compelled to 
return before the actual capture took place (which was made 
by two schooners accompanying; them) ; the fact of sight by 
A. not being sufficiently proved. Held that such assistance of 
the boats was not sufficient to entitle them, and, afortiorij the 
ship to'which they belonged, to share in the capture. Za Bells 
Coquette, Andrieua, 1 Dodson, 21. 

103. An allegation given on behalf of the A. averring that 
the actual captor, a hired armed tender, was attached to the A., 
who was on that account entitled to share, admitted to proof, 
though no orders of the Admiralty showing that the tender had 

G 



been so attached were exhibited, the Coatt, however, intimating 
that unless such orders were prodaoed the claim could not be 
substantiated. The Anna Maria, HUd^ande, 8 0. Sob. 211. 

104. Claim of a ship, to which a tender, a joint -captor, was 
attached, to share through her tender in the prize as a joint- 
captor, pronounced against, the Court holdmg her entitled 
onlj to share in the tender's proportion of the prize. Costs 
oat of proceeds of the prize refused. 2%0 ZephMina^ Lma^ 
2 Hagg. 817. 

8ee ant^f iVb>. 50, andpoit^ No. 118. 

yiU. Claims to— whbbe psoiroinirosp vob — ^bt contha.. 

1. Where the atserted jomt-captor toai preverUed rendering 
more efficient assistance hif the orders of the eaptor. 

105. A brig engaged in a previous chase with a constructive 
captor, prevented £rom following up the chase by orders to 
pick up the boats of the constructive captor. Held not to 
be entitled to share as constructive joint-captor, no encourage- 
ment of the friend or intimidation of the enemj being proved. 
Costs of the brig directed to be paid out of the prize proceeds. 
The MnancieTy Catfrell, 1 Dodson, 67. 

106. Claim of joint-capture of a slave ship, preferred by a 
Queen's ship in sight of the prize at the commencement of the 
chase, and, probably, at the time of capture, but who did not 
chase, though able to do so, having been ordered by the captor to 
remain at anchor and pick up his boats, pronounced for, upon 
a combination of all the circumstances of the case, notwith- 
standing a declaration of the commander of the vessel claiming 
as joint-captor but subsequent to the receipt of such orders, 
that the prize was not a slave ship, and no other union or assa» 
ciation was proved. The Sociedade Fdiz, Joao ^e Souza 
CampoB, 2 W. Bob. 155. 

107. Quisre, How far a Queen's ship which was bound not 
to chase a slave vessel without an order from the seidor officer 
of the station, and which, though it saw the prize at the coin*' 
menceroent of the chase, remained at anchor, as it were by 
compulsion, in consequence of no such order having been given 
by the senior officer, the actual captor is on snch accoont 
entitled to share as joint-captor. Ibid, 106. 

See ante. No, 71. 

Where fraud is charged against the actual captor in preventing 

the co-operation of the jovnt^captor, 

108. If a partv claiming as joint-captor show that he would 
have been entitled as such had the seizure been made when it 
might and ought to have been, his interest will be sufficiently 
established. The GhOen, Bogen^ 1 Dodson, 438. 
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109. ClmtH of joint-capture bj ^}nv» not in siglit or actually 
chasing at the time of capture, allowea, on the ground that they 
would have been so had they not been misled by the captor 
extinguishing his lights to prerent them. The Semum^ Farh^ 
died m The Waalesemheid, Van Merop, 8 C. Bob. 8. 

110. Claim of joint-capture on the groimd of beihg in sight, 
and of having been prevented from coming up to render assist- 
ance by the fraud of the actual captor in concealing his pursuit 
of the prize^ rejected, the claimants having failed in proof of 
both facts ; but expenses of claimants allowed out of proceeds 
The ^herti Paterson, Ibid. 194. 

111. Claim of joint-capture, on the ^otind that the 
claimants, could and would have rendered effective assistance 
but for fraud of the actual captor in postponing the cap- 
ture and extinguishing his lights to prevent the jomt-captors 
chasing, pronounced for. Decision afi&rmed, with costs, in both 
Courts, on appeal by the actual captor. The jEendraxtght^ 
Beaufetf Ibid., Appendix No. 9, p, 35. 

112. Claim of joint-capture, on the ^ound that the actual 
cnptor had frandtilently postponed taking a prize for several 
hours, during which the asserted joi^t-captor, a^ng's ship, 
remained in sight and communicated by signals with the actual 
ci^or^ in consequence of which postponement the reputed 
jomt-eaptor bore away from the' prize without affording any 
co-operation^ lind was out of sight at the time of capture, whicn 
oeeorred after dar&, Rejected (revering the decision of the 
Yice-Adiniralty Conrt at Jamaica). The Minerva^ Glen, 2 
Acton, 112. 

113. Where the A. was in chase of a prize which it had 
followed all daj, but in consequence of the B. appearing in 
sight, and wearmg enemy colours for the time, the A. sheered 
off, and B. fired again, hoisted English cololirs, and became the 
actual captor^ A« having come up immediately, Seld entitled 
to share' £ks joint-captor. La Ti/rgi/nie, Coigneau, 6 C. Bob. 
124. 

&ee anth, JTo. 28, tmdpost, Ms. 120, 121. 

3. Ih cases of alleged non^asserHon dfld diseldimeT rf hieresi at 

the time hy the asserted jomt-eaptor. 

114. Claim of asserted joint-captor, opposed by the actual 
captor on the ground of disclaimer of interest made at the 
time by the joint-captor to avoid responsibility for the capture, 
admitted, the Court holding such a disclaimer not to be suffi- 
ciently proved, but intimating that if it had been it would have 
operated as a bar to all daim by the joint-captor. The WilUam 
md Mary, Dichson, 4 C. Bob. 881. 

115. It is not a necessary ingredient in a title of construc- 
tive assistanoe that a person should be sent on board and a 

Q 2 
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claim asserted immediately by the joint-captor, though it is a 
measure of great convenieDce and or proper precaution. Claim 
of joint-capture pronounced for, notwithstanding such an 
omission, but so much of captor's expenses as were occasioned 
by the joint-captor's omission to assert an interest at the time 
of capture directed to be first deducted. L^Amitie^ Villeneuve^ 
6 G. £ob. 268. 

4. On toritten admissions (inter alia) of the actual captor. 

116. A claim of joint-capture on behalf of a "King's ship 
pronounced for, the being in sight and chase at the time of cap- 
ture being proved by witnesses, and by an acknowledgment in 
writing held to be unimpeached, made, recenti facto, by the 
master of the vessel which was the actual captor. The San 
Jose, De Sota, 6 C. Bob. 244. 

IX. BlTLES or DlSTEIBTJTION IN GaSES OF — 

117 It is the invariable practice of the Prize Courts to 
hold joint-captors entitled to share according to their respective 
forces present at the capture. The Zepherina, Lima, 2 Hagg. 
320. 

118. The A. having sent her boats in search of a prize, from 
which they returned unsuccessful, leaving some men in another 
vessel, the B., who afterwards made the capture, the men so left 
held entitled to share in the prize as part of the crew pro tern" 
pore of B., but not as part of the crew of A. £a Belle 
Coquette, Andrieusc, 1 Dodson, 21. 

X. Fbaotiob nr Causes or — 

119. In a case of joint-capture of a slave vessel an allega- 
tion of the asserted joint-captor pleading sight and co-opera- 
tion, but insufficiently to found the claim, directed to be 
reformed under suggestions thrown out by theCourt,the circum- 
stances of the case inducing a suspicion of a sufficient case to 
found the claim if righth* pleaded. The Sociedade Feliz, Jbao 
de Souza Campos, 1 W. !Hob. 303. 

See ante, JVb. 22, and Note 1. 

XI. Costs ik Causes of — 

120. In a case of asserted joint-capture, grounded on a 
charge of misconduct of the actual captor not supported by 
proof, the captor held entitled to his costs. Claim of joini- 
captor pronounced against, and with costs accordmgly. 
L'Amitie, Villeneuve, 6 C. Bob. 267. 

121. A captor giving false information respecting the prize 
is liable to be visited with costs. Fart of the expenses of a 
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joint-captor decreed accordingly to be paid by the actual captor 
in consequence of such misconduct. Under the circumstances, 
however, and to prevent injury to the other officers not impli- 
cated therein, the condemnation in costs was afterwards revoked 
by the Court, and each party left to pay his own costs. The 
l^arkler, Brovon^ 1 Dodson, 362. 

See ante, Note 1, and No. 115. 
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OPINIONS OF THE PEESS. 

The MoBiriKa Hebald, Wednesday, August 21, 1861. 

The important question of the Banda and Eorwee prize- 
money, which ought to have been essentially settled before the 
prorogation of Parliament. — ^foritis a subject of no light interest 
not only to the gallant soldiers of General "Whitlock's force, 
but to the army at large, — ^has already been left in uncertainty 
for a period of more than three years. The decision, however, 
at which the authorities may arrive in the distribution of so 
considerable an amount of property ought, at the same time, 
to be maturely considered, ana to be swayed by no influences 
but those of law and equity. This is demanded liot only by 
abstract ri^ht but with a view to future consequences. The 
course which may be adopted in this prominent case will be 
quoted as a precedent, and will regulate the settlement of 
claims in the instance of future captures. At present it is 
generally understood that the principle of acknowledging the 
right or the actual captors to the Measure which they may 
acquire has of late years been regarded as the established rule, 
and it is obvious tnat any conflicting decision will introduce 
interminable confusion, and render the right of captors one of 
the most conspicuous of the glorious uncertainties of the law. 
In the case which prompts these observations, attempts are being 
made to Question the exclusive right of the actual captors, the 
troops 01 the Madras ^vision, to the treasure which they 
seized at Kirwee. It is not absolutely known that any former 
claim has been made from other quarters, and if so, the authori- 
ties can hardly take cognizance of pretensions insinuated 
through keyholes or by back stairs; but it is currently 
rumoured that competitors are at work under ground to watch 
for some favourable opportunity to reap where th^ have not 
sown, and gather where they have not strewn. The Bombay 
columns, which in no way co-operated with General Whitlock, 
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consider themselves, it is said, entitled to a sfaare of the booty^ 
on pretence of co-operation. Lord Clyde, or his friei^ids in his 
name, expect a slice, on the ple^ that his Lordship, as Com- 
mander-in-Chief, at the distance of several hundred miles, 
suggested General Whitlock's operations, though it is com- 
monly believed that the Madras general received his instruc- 
tions from the Viceroy of India direct. The illegitimacy of 
the claim preferred by the Bombay troops may be pretty well 
inferred from the fact that this claim is asserted or insinuated 
by the troops of General Robert's division, as well as those 
commanded by Sir Hpgh po^e. fl-eperal Roberts co-operated 
with General Eose, and General Rose affects to have co- 
operated with General "Whitlock; and probably, by and by, we 
shall hear of General Richards, or some one else, who co- 
operated with General JS>oberts; so that at last we shall 
reproduce the allegory which held the cpvr repponsible t)irpugh 
the catena of water, fire, stick, and pig, for the old woman's 
detention at the stile. 

As to liord Clyde's pretensions. Whatever operations he 
may have suggested, or whatever orders he may nave issue4, 
his claim will certainly be proved to be untenable when mea- 
sured by the rule which is believed to have been established 
by all the analogous precedents of modern times. In the case 
of the great Deccan booty. Lord Hastings* creditors preferred 
a plea for prize money, which was allowed with regard to the 
forfeited revenues accruing to the State, but which was dis- 
allowed with regard to the booty captured by the troops. In 
the more recent instance of the Scinde prize nioney, Sir Thomas 
M'Mahon, the Commander-in-Chief at Ibombay, asserted a right 
to share. This being the position of the question, the troops 
who captured the Kirwee prize would seem to have nothing to 
fear from the most searching analysis of their case. In former 
days they might have had reason to apprehend tha;t strong 
interest would be brought to bear againi^t them ; that the old 
system of snubbing the Indian army would hate revived, and 
that the influence of the fiorse Guai^ds would be thrown into 
the adverse scale without much regard to the merits of the 
respective claimants. But with the strpng light of publicity, 
which in modem times opens up official nooks and comers, 
there is little danger of any underhand course being pursued. 
The final decision offthe soldier's claims rests with Her 
Majesty's Lord Commissioners of the Treasury, and there is 
every reasonable guarantee in that fact alone to satisfy the 
army that the strictest impartiality will be observed in the 
decision which is about to be pronounced. We have every 
assurance from those most competent to form an opinion, that 
the authorities are already engaged in the most attentive 
in\^estigation of the matter, and we have also all valid grounds 
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for believing that the judgment at which they will arme will 
pot be affected in the least degree by high influence or any 
iPFelevaut eonsidepalJon, but will be simply baaed on the broaa 
principlea of prectd^nt, law, and abafcraot right. 

Thb MoBmsa Post, Friday, Beeemher 6, 1881. 

A qu^iition which excitea unusual interest in military circles 
il %% the pr0ient moment engaging the attention of three 
.Opyei^rqei^yti d^partmenta-^the iSeasury, the Horae Q^uarda, 
mii the Indiau Office, The most singular circumstance, how- 
ever, iji CQimectioB with tha question, which is one of iQdian 
prize-money, is that, Apcording to the theory of the constitutiou, 
the distribution Qf "booty ot war" rests with the Soyereign. 
The praotis^, however, is eutireiy different j the Horse Guards 
return the names of the officers and men who are entitled froq? 
services rendered to share in the royal bounty ; where Indian 
troops are concerned, the Secretary of State for India is also 
consulted ; and, finally, the Ifords pf the Treasury, with the 
sanction of Her Majesty, issue those warrants which, like the 
prisse proclamations in naval warfare, constitute the title-deeds 
of our military forces to booty tai^en in war. In consequence 
of this division of authority, quBstions of Indian pri^e-rmoney 
have always been slow of determination, and the men who 
auppressed the Indian mutiny aud restored the power of 
England in Bengal had long to complain that the rewards which 
they had gaineu at Delhi and other places, and which Her 
Mi^estv was graoionaly willing to bestow, were vexatiously 
withheld from them. 

The question to which wo now refer relates to the Banda 
and Kirwee prize-money, which was captured in 1858 and 1869 
by the column of the Madras army under the command of 
M^or-Q^eneral Sir George WhitJoek. Th^ amount so cap- 
tured is said to vary from seven hundred thousand pounds to a 
inillion sterling, consisting of naoney and jewels taken from 
rebellious native princes. It now appears that other officers 
who were engaged in the suppression of the mutiny have pre- 
ferred claims to share in the treasures whiph fell into the hands 
of General Whitlock's column- It is said that the Commander- 
in-Chief, who was responsible for the general direction of 
military operations, is entitled to participate; and a similar 
claim nas been advanced on behalf of Sir Tlugh Bose and the 
column und^ his command, which, it is argued, afforded virtual, 
if not actual, a^sistanc^ to the troops more immediately engaged 
at Banda and Kirwee. These claims are supported by reference 
to the practice in naval warfare which is termed " constructive 
fiiapture.'' Thus a ship in sight when a capture is made is 
permitted to share in the proceeds of the prize, In the present 



xxiv 'appbkdix. 

instance it appears that Sir Gtoorge Whitlock held a purely 
independent command, subject onl^ to the immediate orders of 
the viceroy of India. At Banda, in April, 1868, with a vastly 
inferior force, he defeated a rebel army of eight thousand men, 
and took possession of the guns, palace, treasure, and capital of 
the ^N'awab. A similar success was achieved at Kirwee. It 
does not appear that in these operations the Madras column 
was supported by any other force or division of the Indian 
army. It is true that the column under Sir Hugh Sose almost 
touched Sir George Whitlock's line of march in February, 
1858 : but it then diverged, and when the battle of Banda was 
won, General Bose was one hundred and sixiy miles off. It is 
therefore difficult to say that any constructive assistance was 
afforded beyond the moral effect of those splendid victories 
which Lord Clyde and Sir Hugh Bose were at the time in other 
districts achieving. Constructive capture, even in naval war- 
fare, requires either preconcert or some direct and material 
service afforded to the captors. Here there could be no pre- 
concert, because General Whitlock was subject only to the 
orders of the Viceroy, and certainly no direct and material 
service could be afforded to the captors of Banda by a force 
engaged at a distance of one hundred and sixty miles. It may 
be mentioned, too, that the successes of General Whitlock were 
gained against largely superior forces of the enemy, and that 
his march of thirteen hundred miles was undertaken with 
extraordinary rapidity in the hottest and most deadly season 
of the Indian year. Under these circumstances, the command 
held bv Gfeneral Whitlock being entirely independent, common 
fair play would seem to prescribe that the rule of conferring 
the reward upon the actual captors should be followed, instead 
of adopting that large measure of bounty which would give 
the spoils of Banda and Kirwee to every officer and soldier 
serving in the three Presidencies. Fortunately, authority is 
not wanting to guide the discretion of the Lords of the 
Treasury. In the case of the Deccan prize-money, in which 
there was a great legal contest between tne Marquis of Hast- 
ings, the Governor-General, and Sir Thomas Hislop, the Com- 
mander-in-Chief, the Lords of the Treasury decided that " with 
respect to all that portion of the booty now at the disposal of 
the Crown which is described as having been taken in the daily 
operations of the troops, the distribution thereof should be 
made to the actual captors." But if difficulty should be expe- 
rienced in deciding the claims of these various officers and the 
men imder their command, the question can easily be decided 
by a reference to the Court of Admiralty under the Act of the 
8rd and 4th Vic, c. 65, which provides " that the said High 
Court of Admiraliy shall have jurisdiction to decide all matters 
and questions concerning booty of war or the distribution 
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thereof whioli it shall please Her Majesty, by the advice of the 
Frivy Council, to refer to the jadgmeut of the said Court, and 
in ail matters so referred the Court shall proceed as in cases of 
prize of war, and the judgment of the Court therein shall be 
binding on all parties concerned." The adoption of this course, 
we believe, would be extremely satisfactory to the army, 
because it would lay down rules applicable to the present as 
well as to future cases of actual and constructive capture, and 
do away with those delays in the distribution of prize-money 
which materially impair the grace and value or the royal 
bounty. 

Thb Dailt News, December 11, 1861. 

If it is true that we aie on the eve of war, it is desirable, 
with a view to future contingencies, that something should be 
done to simplify the law or rule regarding prize-money, and 
thus to expedite the distribution of all booty captured by sea or 
land. It is a very necessary point to ascertain not only what per- 
sons or property ought or ought not to be accounted prize, but 
also what persons are to share in the bociy when it is captured. 
There are stiU at this day large amounts of prize money, 
acquired in India nearly lour years ago, undistributed and 
unapportioned, and the Queen's Government, it is said, have 
some difficulty in making up their minds as to the superior 
rights of the captors over tne pretensions of other claimants. 
In this instance^ as in most others, the simple principle of 
assigning to each corps d'amUe the fruits of its own victories 
and operations wiH imdoubtedly be found to be the wisest in 
the end, and will certainly be the most acceptable to the mili- 
taiy and naval services. Soldiers like to believe that after the 
toil and exposure in the trenches, or 'Hh' imminent deadly 
breach," after the sickness and suffering in the noxious swamp 
or scorching plain, the fortune of war may possibly prove to 
them a golden fortune. And if the opportunities of realizing 
an independence are few and far between in the profession of 
arms, it is the more important that our warriors may reasonably 
expect, at the conclusion of the war, to divide the lawful spoil 
without the cruel delays of officials or the obstructive quibbles 
of lawyers. 

The late decision with regard to Indian prize-money, which 
granted the booty of Delhi and adjacent towns to the actual 
captors only, ignoring all pretended claims on the ground of 
co-operation or constructive assistance, gave almost universal 
satisfaction. A few interested claimants, who had failed to 
make good an. essentially bad title, grumbled a little, but the 
army at large cordially accepted and hailed this further recog- 
nition of the principle, that of actual capture, which admits the 
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right of e¥«s^ gpldi^r to obUm H ftar ^hftre, without the uxJ^rU" 
iion of out^idern, of all Umfol booty whioh be is per9onaU7 
engaged in «ipt«j?i»g. It r^doimda to tto ei^ciit of th# ©ovem- 
saw* tbq* thw pra© ww equifcftbly ftwa^4^d, without feap or 
fftYoup, to thp fftJkiit tpoops who copipoipd tjie Delhi forpe, 
7iQtwith8t»nding tfa<^ ^ude^voupp Qf other diyipions to obtp^in » 
»h^9» in the bopjy wbicji they h4 not paptured, The right 
14jb8 jpeeogftiged wan the old^eftaWiiibed rul^, whiph is ba^ed ou 

tbft pj^veflt poptu]4te of justioe and military law. 

Yet tbo pooty captured by tbe Bombay trQops, and al^q ti)d 
large treasure taken by General Whitlock's force, have |U)t by 
this time been awarded on similar grounds to the respective 
captors. It pannpt b.e imagined that the Queen's Ministers 
could be induced to lay down one rule for the force before 
Delhi and another rule ^r the divisioua which fought at Jhansi 
or Bauda-^ne rule for the captopn of oitipg in the Jf orth-wert, 
and an 'opposite rule for the eaptoys (4 cities in CeutraJ India. 
It is to be noped) howeyer, that tbe floyernment will soon set 
at rest all anxieties on thia aeore, and ahow that they adhere 
without wayering to the now weU-uuderstood ^nd aettled 
principle, from whipb, in fccti it ia iropoaaible foy tbem to 
depart without grave iuponaigtency, 

"With regard to the wisdom and poliqy of establishing this 
principle aa fir^^ly aa possible, it i# hardljr neceasai^.to aay a 
wordr If the hope of fairly sharin|f in pris;e-money is weak- 
ened or withdrawn, plunder ca-n never be repressed, discipline 
can never bo maintained on the first entrance into a oapt^ured 
or surrendered city. iM^othing could be niore impolitic ti^m to 
proclaim on the eve of a great war thi^t the right of the soldier 
to booty taken from the ^neiny is a variable and uncertain 
interest, always liable to be set aside by influence in high 
places, m the caprice of aoipo morbid officiid, or the inter- 
minable subtletiea of % plea of co-operation* This fa^t has 
been so clearly perceived bv modem statesmen, that there has 
been a continuous effort of late years to simplify the rnle Ibr 
distributing prize-money, and tq exclusively recognise the 
right of those actually engaged tq reap the immediate fnuts of 
their own achievemeBts. One or two rare exceptioua m&J be 
found among the ui^ust decisions of cqrrupt times, suon as 
the notorious case of the Deccan army ; but the judgnaent of 
the various authorities whq f^djudicated on this question still 
recoguised the indefeasible claim to their owu positive ^ptures 
of the troops directly engaged. The Lords Commissioners of 
the Treasury, in their minute on this subject dated Febr^a-i^y ^, 
1823, declared that although, u^^der certain circumstl^npesi the 
principle of constructive capture must ^'in a degree^' be 
f^mitted, yet they thought it e]^pedient to limit r^tber than 
extend that principle^ Aud tb^ piily extent to which they 
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admitted it was to confine it to the leas tangible kinds of 
pFoperty, such as G^ovemment securities, outstanding arrears 
of revenue, and the like. 

In another celebrated case all the powev of the Gk>Fenunent 
was in yain exerted to deprive the actual captors, Lord Harris 
and the troops under his command, of the booty taken at 
Seringapataq^. This able and honest map was compelled by 
his official oppres8or§ to rup the sauntlet of the law eourti^f for 
seve}^ years in maintenance of iiis incontestable rights, but 
the justice of his cause prevailed at the last. In the present 
day any attempt to ignore oir d^ay the rights of actu^ captors 
out of complaisance to powerful or influential agencies would 
awaken at lea0t as much opprobrium as the perseGutiqn of 
Lord Harris did in fbrmer times — ^iji &ct, it would be so 
flagrant an outrage against common justice as in our time to 
be morally impossible. It is no doubt quite right and proper 
for Ministers to remind us that, according to the strict theory 
of the n^atter, all prize property belongs absolutely to the 
Crown, and may be bestowed, at ^er Majesty's pleasure, on 
the Prince Consort, or the Duke of Cambridge, or Mr. Bright. 

But, to speak accurately, the Boyal prerogative with 
respect to prize-money is virtually limited by considerations of 
usage, justice, and policy. Her Majesty exercises the right of 
awarding military booty as a trustee for her people. Prize 
must therefore be distributed in the way most benencial to the 
State, that is, according to the principle established hj suc- 
cessive precedents, and the dicta of our most eminent jurists. 
And it is evident;, as already argued, that oq suph a matter 
justice and policy are synonymous. The fairest and simplest 
rule, the rule which best assures to the soldier the fruit of his 
own work, the rule which is most in accordance with the 
received principle, and leaves the least opening to doubt or 
uncertainty, to disputes or legal niceties, mis is the rule which, 
the whole army would declare with one voice would be most 
welcome to the wishes and sentiments of military men. 

If Her Majesty's advisers have the power to stretch the 
prerogative so flu* as to obliterate or ignore all the precedents 
and judicial decisions of modem -times, and to hang the right 
to prize-money simply on the arbitrary autocratic fiat lie Mn 
h veut, a more unwise and impolitic act, especially at this 
juncture, could not easily be conceived. It would cause very 
serious and general discontent. 

But, in point of fact, it is not too much to say that the 
prerogative with regard to prize-money does not practically 
exist in an absolute and unrestricted form ; for it is not only 
limited by usage and the demands of equity, but it has even to 
a great extent been abandoned in the present reign by the act 
of Her Majesty herself. A statute (8 and 4 Victoria, 168) has 
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been passed since the accession of Queen Victoria by which 
express jurisdiction is given to the High Court of Admiralty 
on aU questions of military prize which the Crown may think 
fit to refer to its decision ; and by this Act it is plain that 
although the right of gift is reserved to the Sovereign, and 
although no right is afforded to any subject to prefer a frivolous 
and vexatious claim, yet the Government no longer possesses 
the power to negative a reasonable primd facie claim preferred 
on the ground of precedent and justice by the actual captors 
of the prize, without first obtaining a legal decision from the 
Admiralty Court in justification of such a course. The Crown 
has still the power of withholding or granting prize to the 
troops, or of settling the scheme of distribution ; but whenever 
a hondfide claim exists, it does not seem possible, on the face 
of the statute alreadv quoted, for the Queen's Ministers to 
decide against the claimants without affording them the oppor- 
tunity of openly pleading their cause in a duly constituted 
court. Litigation, however, in such a matter is only preferable 
to gross injustice. The principle on which prize-money is 
distributed is now suflGlciently established. "With that prin- 
ciple the army are abundantly contented. To promulgate an 
antagonistic decision and enact a conflicting rule would set 
this question adrift on a sea of uncertainty, and would be 
infinitely unpalatable to all who are now liable to be called 
to draw their swords for the honour of their country and for 
the right. . 

The Abmy kstd Natx Gazette, Jamumj 11, 1862. 

It has been asked of late more than once in the public 
journals, and is daily being asked in private or military circles, 
why the several questions, now of mature age, respecting 
various amounts or Indian prize-money, captured in the late 
rebellion, have not long ago been ultimately decided. There is 
one obvious answer, which we believe to be the real and to 
some extent the satisfactory explanation. The Government of 
the Queen considers itself responsible to the nation for an 
impartial and unimpeachable exercise of the prerogative in the 
matter of military prize. The authorities whose province it is 
to set forth the |;rounds upon which the Eoyal Warrant will be 
based, are pecubarly awake at this moment to the possibility 
of anything like a plausible refiection being cast on the strict 
justice and disinterestedness of their award. 

In former times it was pretty much within the arbitrary 
discretion of the Prime Minister, or the Treasurv Board, to 
deal with the soldiers' claim to prize-money, as with any other 
species of patronage. The most extravagant pretensions could 
by some non-natimil construction be admitted to share in some 
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rich booty, taken at the distance of a month's march from the 
claimant's camp. The actual captors either unresistingly ac* 
quiescedjor were practically taught the duty of passive obedience 
Dy half a century of litigation. It must, however, be noticed, to 
the credit of British equity in such matters, that instances of 
injustice of this nature are wonderfully few, and only stand 
out as beacons to render the right and direct course clearer 
and safer. There are, however, some notorious instances of 
obliquity in the decisions of the G-overnment in former times 
regarding prize-money. And in those days no other justifica- 
tion was comdered necessary than the simple and naked 
appeal to the prerogative of the Crown. No matter how 
unjust and monstrous the principle of adjudication might be, 
the army was appeased by the iuformation that prize-money 
was the absolute property of the king. 

"We live, however, in very different times. Public opinion 
now scrutinizes and regulates all State decisions. It criticizes 
and controls the acts of Government. Even on the other side 
of the Channel, with a shackled press and an absolute sceptre, 
Napoleon lU. has invariably deferred to, or at least has never 
defied, public opinion, and in this lies the secret of his ascen- 
dancy and success. Much more in England is this supreme 
censorship of the national intelli&^ence understood and recog- 
nised. A Cabinet, therefore, would in this age be insane to 
act as in former times, as if the Eoyal prerogative would cover 
any amount of injustice or indiscretion. It is not and cannot 
be considered derogatory to the constitutional attributes of the 
Crown, to assert that in our days they must be exercised 
within the limits of justice and policy. It is well known that 
it is fully competent to the highest personage in the realm to 
dissolve the British legislature as ofben as the sovereign may 
think fit : but it would not be a very bold assertion to affirm 
that a ministry which should recommend a causeless and vexa- 
tious dissolution half-a-dozen times a year, would not have a 
very protracted tenure of official position. In the minor matter 
of prize-money, the minister accepts a similar responsibility for 
the due and equitable exercise of the prerogative. The mem- 
bers of the Gx)vemment are naturally alive to the necessity of 
proceeding on the questions of military booty which are now 
before them with the nicest caution, lest they should inadver- 
tently transgress the rule established by former precedents, or 
overlook the substantial claims of any troops which were 
actually engaged in the respective captures. No minister 
would willingly expose himself in these days to the charge of 
overriding uniform precedents, or ignoring judicial decisions, 
or setting at nought some valid and patent claim which had 
been fairly set before him, when he knows that he would be 
liable to be called to account in Parliament, that the press 



would be nnanimous in Gondemning him, that the whole army 
would feel themselres injured and aggrieved, and would not 
want effeetire organs to make their grievance known. If we 
consider^ therefore, how great and serious a responsibility- 
attaches to the Government in this matter of announcing their 
final decision with respect to the distribution of the outstand- 
ing amounts of Indian prize-lnonej, we inaj readily understand 
^hj they have thought it right to exercise a mofe than ordi- 
nary deliberation in these cases. 

This delay, we may hope, will not be without a compen- 
^ting effect in future operations. The army^ looking forward 
to eventualities^ are generally desirous that the right to prize- 
money should not be left on its former uncertain footing, and 
that the principle which is most favourable to a speedy and 
uncontested distribution of prize property among the actual 
captors should now be finally settled. The hocus pocus system 
of sharing the spoils of one division among other claimants who 
happened, when the capture was made, to be hundreds of miles 
away, was a tradition of official corruption as monstrous from 
its unfaimess, as it was impolitic from its unpopularity. The 
precedents, however, which confirm the legitimate daim of the 
actual captor are so overwhelmingly niiifierons, that there can 
be no doubt that the Ministers, when they have f lilly examined 
the whole bearings of the question, must ultimately adopt the 
principle which has been so repeatedly established^ . We are 
learning, too, from our controversy with America, to look nar- 
rowly into prefcedents which bear upon such questioiis. We 
are all becoming profiei^ts in Admiralty law, and the decisions 
of Lord BtdweU and other distinguished jurisiB lire by this 
time household words in the mouths of three^fourthcf of the 
reading classes of Great Britain. All this seems^ of eourse, to 
simplii^ the questiotis i^hich are being ventilated around us, 
regardmg the respective claims of the Aiiglo-Indian troops ; but 
we must remeinber, at the same time; that it makes the caution 
and deliberation which We characterised the measurea of the 
G^Tvemment more than usually imperative ; for it is not only 
to a wi80 and impartial public, but to thousands i^ho, as sol- 
diers^ equipped tor the fieldy are deeply interested lA these 
questions, and wfacr^ from recent appeab to law and nrecedent^ 
are ummally enlightened on the subjecti tlntt Minist^rti must 
give aodount for the dedsions which they are about to put on 
record iTegarding the balance of the Indian prize properfy. 

T]ki! Mommxa HifiAxn, ^Puesda^, JoMUiry 14, 1862. 

We have already expressed our seniiments on the whole 
question of the Indian prize-money, and the unreasonable delay 
in recognising by a Boyal warrant the rights of the respective 
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captoirs, and we ave griitifled to &id that our views as to tbe 
pnnciple of distribtitioa are endorsed bj inan j of our conteln- 
poraries^ and by tbe positire opinion of the ablest hiwyers of 
the daji The subject matter of dispute, or at least of hesita-^ 
tion, as far as we can leom, is the bootj taken bj a division of 
the Madras armj under Bir George Cornish Whitlock at Banda 
and Kirwee. If this officer^ as we are informed^ was speciallj 
employed in independent command against the two rebel 
chiefs in this part of India^ viz*, Ali Bahadoor^ of Banda^ and 
Karrain Bao^ of Kirwee, and if no other division or consider* 
able body of troops was within a foi*tnight's nlareh of either of 
these places at the date ai eapttu'e, it certainly puzzles ns to 
conjeGture how the exelusive claim of the Madras column can 
ever have been called in question. It is generally believed^ 
however, that two generals of the Bombay army$ who were 
each in command of a body of troops within the same degrees 
of latitude^ thongh rather remote in point of longitude, have, 
on this pretext, claimed to share, ratner for the value of the 
priz e than of their arguments, in the booty taken by General 
Whitlock's force. Of these competitors, one is Major-Oeneral 
Boberts, who was employed in Ajmeer against the rebels of 
Kotab, and who mnst have been about BOO miles distant when 
Banda and Kirwee fell. This ehdm is« of dotirse^ too ludicrous 
to demand any serious refutation* The othet claimant is fo 
Huffh Bose, the present Oomm^der^in-Ohief in India^ whosd 
field of operations was in the territory west of the Dessatf 
aganurt the rebel forces at Jhansi and Gwalior^ Tbe greatness 
and brilliancy of this distingaished offieer's achievements 
oannot be questioned^ but the heroism of deeds done hr the 
Channel fleet would constitute no title to spoil w(m by a West 
Indian squadron on the American coast. Yet there mig^t 
easily be more concert or co-^operation between the two naval 
expeditions than we can possibly diseover in the history of tbe 
Bombay and Madras campaign. 

When Kirwee was taken General Bose was not less thati 
sixteen or seventeen marches distuity and hastening away from 
Kirwee towards the west in pursuit of Tantta Topee^ who had 
made himself master of GwaUor^— a skilful stroke of rebel 
generalship, which greath^ raised the hopes of the insurgent 
leaders during the montn of June, 1858. It is idle in such 
circumstances to speak of any direet eo-operation between 
General Bose and the Madras troops; ana it is not more 
reasonable to pretend that any direct or constructive assistance 
was afforded by the Bombay column. So far from being 
intimidated, as some assert, by the victory which Bir Hu^ 
Bose obtained at Calpee on the 24th or May, the Kirwee 
rebels were apparently so much emboldened hr the more recent 
success of tne mutineers at Gwatior, that they marofaed out 
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during the fint week of Jnne with tihe inlieiilion of gnrsDg 
battle to the Madras feroe, whadi was tiien numng on the ^ace. 
Thej took op an adTantageons position at Bortkhoop, eight 
miles from Eirwee, on the Banda road, and prepaied to enoomi- 
ter the Queen's fi;oop8y who were sufl^ing sererelj, and, in 
some eorpSy to the frightful extent of thirty per cent., from the 
fatal sun ferer which slew so many gallant soldiers at that 
burning season of the year. The column, howeTor, baring 
adranced, in spite of sickness and sun-stroke, with unexpected 
rapidity and m unexpected strength, from the amval of its 
remfbroements, the rebels, leaving their chief and his £imily 
and treasure to their fate, feU back on their hill fiistnesses, 
from which they were not dislodged until late in December, 
1858, when acting on the suggestions of Mr. Mayne, the political 
officer, Sir George WhitlocK achieyed one of the most brilliant 
successes of the war in carrying the Funwaiee heights, and 
finally destroying the insurgent force. 'From, this short retro- 
spect it is sufficiently clear that Sir Hugh Bose can have no 
possible claim on the Eirwee prize from me moral effect which 
nis successes in his own field of operations may have produced. 
We judge not from suppositions or inferences, but from fiicts ; 
and it is certain enough that as soon as the news of Tantia 
Topee's success at Gwalior (which was only a few days sub- 
sequent to his defeat at Oalpee) reached the ears of ^Marrain 
Bao, he forthwith took the field to try conclusions with General 
Whitlock, though, it must be remembered, that immediately 
after his neighbour and cousin, Ali Bahadoor, had been routed 
by that officer at Banda, this same Narrain Bao had hastened 
to tender abject overtures of submission to the conqueror. In 
few words, then, if this rebel chief sued for peace after the 
victory of the Madras general at Banda, and yet marched out 
to fight us after the victory of the Bombay general at Calpee, 
there can be but one conclusions—that be was more alarmed by 
the result of the first engagement than of the second. And 
this is easily explained, if we reflect that Banda is only 40 miles, 
while Oalpee is 120 miles, from Kirwee, and that the latter 
victory was, to some extent, counterpoised, if not neutralised, 
by the subsequent success of Tantia Topee at Gwalior. 

It seems, then, that if ever there was a case in which a 
separate and distinct division of ^the army could prove to 
demonstration the complete absence of all concert, co-operation 
or constructive assistance on the part of other troops, the 
column which General Whitlock commanded in the Indian 
rebellion is pre-eminently in that position at this moment. 
And we venture, on this account, to believe that it will be most 
unacceptable, both to the public and to the army, if any attempt 
is made to deprive the rightful owners in this case of their 
lawful prize. It will be unpalatable for its injustice, for an 
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innate love of justice is strong in the nation's heart ; and it 
will be unwelcome from the deplorable uncertainty wluch will 
attach to the distribution of booty, if the right of the actual 
captor in a case so clear and undeniable is to be arbitrarily set 
aside. And not to be equitable on such a point would be 
singularly impolitic. It is a serious thing to meddle with the 
soldier's purse, either in the shape of my or prize. The present 
Government are well aware of this. There was trouble enough 
at the Horse G-uards when the Indian authorities refused to 
sanction the soldiers' bounty which Lord Palmerston had 
promised on the demise of the commercial sovereignty of the 
East. Achilles in all ages, whether growling by the Scamander 
or flirting in Eotten Row, has been particularly sensitive on 
the point of prize ; and even if the Agamemnon of Downing 
Street, flushed with his recent great victory at Washington, 
should so far forget his responsibilities and sense of justice as 
to allow the Kirwee Briseis to be torn from the lawnd owner, 
we may at least be sure that Mr. Gladstone, with his Homeric 
instincts, and that high moral sagacity which, in spite of all 
our diflerences, we must allow him to possess, will not be the 
Minister to recommend so unjust a course. 

The Homewabd Mail, January 13, 1862. 

The question of the Kirwee prize-monev has naturally 
excited considerable discussion in nnlitary circles, even beyond 
the range of those who are personally concerned in the deci- 
sion. The question is not as to whether the property ought to 
be distributed as prize of war at all ; that question has been 
settled, and very much to the satisfaction of the captors. The 
question is, to whom does dt belong — among whom is it to be 
divided ? Is General Whitlock's column to have the whole 
of it, or is that column only to be treated as a component part 
of a larger force — ^the Central Indian Field Force under Sir 
Hugh Bose ? This question has been, and we believe is still, 
'^ under consideration." And it is an important one— not as it 
affects merely the interests of those personally concerned, but 
as it bears upon the decision of all luture cases of the same 
kind, and will form a precedent to be quoted by future 
claimants of military prize. 

It would be a great thins, doubtless, if some fixed prin- 
ciples could be laid down for the regulation of aU future cases 
of this kind ; but we may say at once that we hold this to be 
altogether impossible. The question of " What is prize ? " is 
a very difficult one ; but the question of " Who are the 
captors P" maybe still more difficult. As soon as we begin 
to define we run the risk-— nay, we expose ourselves almost to 

* H 
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the certainty of either contracting or expanding the area of 
admitted claims in such a manner as to manifest ignorance to 
a considerable number of persons concerned. Either rightful 
claimants may be excluded by the operation of the rule, or they 
may, on the other hand, be injured by the admission of share- 
holders who have no rightful claim to participate in the prize. 
A city, a fortress, or an enemy's camp is taken, and the pro- 
perty contained in it becomes booty of war. But who captures 
the city, the fortress, or the camp ? Is it taken by those only 
who actively participate in the capture— the officers and men 
present within the Imiits of the fort or camp at the time of the 
surrender or the flight of the enemy ? Or are all those who 
have taken part in the general operations, of which this capture 
may be regarded as an incident-— all, indeed, who may be sup-, 
posed to have contributed to this particular success, to have 
enabled the actual personal captors to accomplish it — entitled 
to share in the boo^ ? No one is prepared to give an unquali- 
fied answer to either of these questions. At first sight, there 
may appear to be— especially to the non-military reader — 
somethmg not very unreasonable in the former hypothesis. 
That those who share the dangers of the capture are especially 
entitled to share the reward appears to be sufficiently clear. 
But to admit this in the conduct of military operations would, 
in most cases, be fatal to them. All men cannot be to the front, 
cannot form part of a storming-party or of an advanced guard ; 
and there is no lesson which the soldier shoidd more surely be 
taught — no principle which he should reverence more deeply — 
than that his services may be as useful to his country in the rear 
as in the front, and that he is part of a great whole, by the due 
arrangement and disposition of which all military success is to 
be achieved. It is the recognition of this principle which 
makes an army, and constitutes aU legitimate warfare. With- 
out it so many thousands of fighting men are only a rabble, 
and all that they do little better than mere predatory excesses. 
It may seem very hard to a man who has been crippled for life 
in an assault upon a fortified place, that another who was not 
only outside the walls, but perhaps many miles off at the time 
of the capture, smoking his cheroot quietly under canvas, should 
share equally with him the property taJ^en by such assault. 
But every true soldier knows that this is the fortune of war — 
and that if some did not remain outside, none perhaps would 

fet in, or having got in, perchance would never get out again. 
To one ever questions the justice and propriety of this — ^but 
there is a question as to its limitations. Where is the line to 
be drawn ? At what point are we to cease to admit that con- 
tribution to the success of the capture which affords legitimate 
ground for participation in the property captured? It is 
obvious that we may easily run into an opposite extreme, and 
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extend the limits of participatioti to a point incommensurate 
with justice and reason. Say, for example, that during the 
siege of Delhi, we had been threatened by an incursion of 
A%hans. It might be demonstrable that, if a strong force 
under one of the sons of Dost Mohamed had swept across the 
Punjaub and descended upon Wilson's besieging army, Delhi 
would not have been taken on that memorable day of Septem- 
ber. Supposing, then, this Affghan force had been driven back 
across the frontier, or cut to pieces on its march through the 
Punjaub by a column of British troops under Sir Sydney 
Cotton, would that column have been entitled to participate 
in the spoil of Delhi ? Upon abstract principles of contrihu' 
Hon, it decidedly would ; but, practically, the idea of such 
participation would be scouted. The column sent against- the 
Affghans being no part of Wilson's army, and the operations 
against them forming no part of that Gleneral's original design, 
the service rendered, however great, would be considered as 
something altogether apart from the siege and capture of Delhi. 
But the case under immediate consideration is very different 
from this. The forces of General Whitlock and of Sir Hugh 
Bose were acting in the same part of the country, and their 
operations were directed to the same object. It may not be 
that the column under the former was strictly part of the 
Central India Field Force commanded by the latter, or that 
Whitlock was immediately subordinate to Bose. But the 
movements of both columns were part of the same integral 
plan of operations ; and we do not see that because one parti- 
cular part of the associated force happened to be in a particular 
C^ « at a particular time, that the booty which fell into our 
ds owing to those conjoint operations should fall exclusively 
to the share of the one column, and that by far the smaller of 
the two. For our own parts we have always believed, and do 
BtOl believe. Sir Hugh Bose's force to be entitled to participate 
in the Kirwee prize property, and we shall regret a contrary 
decision. At the same time, we cheerfrdly admit that the 
question is a difficult one, and may be decided in fitvour of the 
smaller body of claimants without any manifest violation of 
equity or common sense. 

The Abmy and Nayt Gazsttis, January 18, 1862. 

The Kirwee prize-money is once more brought before the 
public in the last number of the Homeward Mail. We cannot 
compliment the writer on the soundness of his views, or the 
originality of his remarks on the general principles of prize of 
war, but his notions about general officers, and their relations 
to one another when acting independently in separate fields of 
service, are still more open to criticism. 

h2 



XXXn AjePENDIX. 

We are told, and it needs no ghost to tell na this, that the 
Scylla and Charjbdis in the distribution of prize is undue 
expansion on the one hand, and too rigorous elimination on the 
other. In the broadest sense, it cannot be denied that the 
brewers or spirit-sellers who supplied the conmiissariat have 
often '' contributed " to the results of a campaign, and " ren- 
dered important service" to the successful force, and in the 
narrowest sense it is also true that the two or three gentlemen 
who unlocked the treasure chests were the actual captors of 
this or that important booty. It scarcely needed the best part 
of a newspaper column to prove this patent truism that it is 
possible to carry the rule of distribution either in the principle 
of actual or constructive capture to an unreasonable extreme. 
It has therefore been the natural aim and endeavour of the 
successive decisions which have determined such questions to 
avoid these opposite mistakes, and to discover a safe middle 
course, which will neither dilute military prize so as not to be 
worth the having, nor yet exclude any troops which were directly 
and immediately engaged in the capture. To this intent cer- 
tain principles have been established by statute for the navy, 
lUid by a long series of precedents and judicial cases for the 
army, to govern the distribution of prize, and protect the 
rights of the captors. One most important rule, which has 
obtained in a multitude of cases, and which has been expressly 
reaffirmed in the three most recent instances in India and 
China by the present ministry, is the principle of actual capture 
— ^that is to say, that no troops can substantiate a claim but 
those who were engaged in the operations by which the booty 
was captured. That this principle is now firmly and effectuallj 
established, is not only our conviction, but is also the unani- 
mous opinion of the ablest counsel at the bar. We agree, then, 
with our Anglo-Indian contemporary as to the existence of 
certain extremes which it is desirable to avoid in the appor- 
tionment of prize, but we differ with him as to the alleged 
impossibility of laying down a fixed principle to essentially regu- 
late all futiu*e cases of prize of war. This cannot, we may well 
afi&rm, be an absolute impossibility, for it is already an accom- 
plished fact ; and the benefit resulting from it^ we' are glad to, 
observe, is as much appreciated by the Homeward MaU as by 
ourselves. This alone can effectually check indiscriminate plun- 
dering. If soldiers, with a glittering treasure within their 
grasp, are forbidden to entertain an assurance or well-grounded 
hope of receiving their fair share of it from the bounty of the 
Crown ; if they are told that thousands who never shared in the 
storm or fight, and were hundreds of miles away, are to reap 
the fruits of their success ; or if they have even cause to fear 
that their prize-money is to be made a matter of favour, caprice, 
uncertainty — ^no argument, no penalties will avail to restrain the 
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best regiments in the world, in the presence of a rich tempta- 
tion, &om acting on the good old rule, the simple plan,— 

" That they should take who have the power. 
And they should keep who can." 

It is expecting too much of human nature in its polemical 
phase to believe that the soldier will readily forego immediate 
and substantial gain for the doubtful prospect of receiving, at 
five years' date, some infinitesimal sluure of the booty which he 
and his comrades have secured. 

Erom inconclusive reasoning on general principles, our 
Indian contemporary proceeds to discuss the special case of the 
Elirwee Prize Money, and its observations on this point exhibit 
the most curious and palpable contradiction. Thus, we are 
told at the outset, that "The question is — ^whether General 
Whitlock's column is to have the whole of the prize, or whether 
that column is only to be treated as a component part of a 
larger force, the Central India field force, under Sir Hugh 
Eose ?" And then the querist solves this point himself in a 
way which can scarcely be satisfactory to the mends of General 
Bose. "It may not be," he tells us, "that the Madras 
column was strictly part of the Central India field force, or that 
Whitlock was immediately subordinate to Bose." No Madras 
soldier could weU ask for a clearer statement of his rights than 
that which is conveyed by the question asked and the solution 
ofiered. The question (which was under consideration, but has 
long ago been decided) is, whether the Madras column is or is 
not to be treated as a component part of the Bombay force 
under Sir Hugh Bose. The answer supplied by the Homeward 
Mail allows that Whitlock's force was not a component part of 
the Bombay division, and cannot therefore be treated as such 
with any regard to truth and justice ; that Whitlock was not 
immediately subordinate to Bose, but on the contrary was in 
independent command of a separate and distinct force. 

But then, says our contemporary, " Whitlock was acting in 
the same territories and operating towards the same object as 
Sir Hugh Bose," and, " argal," his colimin becomes (what it 
has been already granted it was not) a component part of the 
Central India field force. 

We will not scrutinize too narrowly the cohesion, in this 
argument, of premises and conclusion. From the com- 
mencement of its active operations the Madras division was 
not employed in the same territories as the Bombay column. 
Whitlock's field of operations was against the Bondela 
chiefs to the north-east of Punnah and Chutterpoor. General 
Bose was mainly employed in Malwa and the great Mahratta 
states of Indore and Gwalior. The whole of the region in 
which the Bombay troops were fighting when Banda and 
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Kirwee fell belongs, in strict topology, not to the Bondela, but 
to the Mahratta territories. At the death of Chatter Saal, the 
great Bondela chief, his dominions by his last testament were 
thus divided : — ^His sons inherited the region to the east of the 
Bettwa, while that on the west of tbat river, including Jhansi 
and Calpee, was bequeathed to tbe Mahratta Feisbwa. This 
constitutes a clear and intelligible distinction between the 
Mahratta territories westward of the Bettwa, in whicb General 
Bose was employed, and the Bondela territories, eastward 
of the Bettwa, in whicb Whitlock was engaged. It is hardly 
necessary to add^ that these remarks also dispose of the 
assumption that Ro&& and Whitlock were " operatmg towards 
the same object.*' In the broad sense this, of course, is true, 
for botb divisions (and also every division of the army) were 
operating towards the suppression of the rebellion. But this 
is not the sense in which the writer means us to understand 
him. He implies, and it is a very serious mis-statement, that 
Bose and Whitlock were marchmg towards the same point ; 
whereas, the truth is, that Bose was marching on Gwalior, in a 
totally onposite direction, and was more than 150 miles diistant 
when Whitlock entered Kirwee. 

Perhaps we have already devoted too much space to refut- 
ing the opinions of our contemporary, but we cannot refrain 
from brieny noticing, as a third and last point, the argument 
which he employs to show that a distinct and separate force, 
which may render most vital assistance to the captors, has, 
nevertheless, no title whatever to share in the capture. 

Sir George Whitlock might be content to rest his case on 
the very conclusive testimony which the writer of the following 
passage has borne against the claim of Sir Hugh Bose, on the 
ground of important service rendered to the capture of Kir- 
wee. A hypothetical case is suggested to the following effect : 
— ^If a strong force of Affghans had come down to relieve Delhi, 
and had been cut to pieces in the Punjab by the troops under 
Sir S. Cotton (we give the conclusion in our contemporary's 
own words), " the column sent against the Affghans being no 
part of Wilson's army, and the operations against them form- 
mg no part of that General's original design, the service ren- 
dered, however great, would be considered as something alto- 
gether apart from the siege and capture of Delhi." 

Mutatis mutandis, this looks very like a distinct refutation 
of all possible claim on the part of Sir Hugh Bose, for the 
operations against Kirwee were not directed by him, nor were 
his operations any part of General Whitlock's plan. A 
Madras officer may state his case in the very shape in which 
the Someward Mail has disposed of the hypothetical case of 
Sir Sydney Cotton laying claim to General Wilson's prize. 
The column moving against Calpee and Gwalior being no part 
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of General WMtloek's army, and these operations forming no 
part of tbat General's design, the service rendered, however 
great, would be considered as something altogether apart from 
the investment and capture of Kirwee. The reference to the 
Delhi prize, from the pen which advocates Sir Hugh Eose's 
cause, is in itself fatal to his claim : for, without discussing 
imaginary cases, a claim was actually preferred to this very 
booty by General Van Cortland, who was in command of a 
co-operating force at no great distance, and who rendered very 
material service to the captors ; but not being directly engaged 
in the operations by which the place and other adjacent towns 
were captured, and forming no part of General Wilson's 
division, his plea was considered inadmissible. In conformity 
with the supposed rejection of Sir Sydney Cotton's imaginary 
claims, or perhaps with still greater force, this very recent 
precedent goes to show that the distribution of prize is based 
on an established principle, and that principle is such as we 
have described. 

The Abht and Naty Gazette, I^hruary 8, 1862. 

We have already expressed our opinion excusing the 
authorities for the delay attending the division of the Kirwee 
prize-money; but we think it is now high time that some- 
thing should be done to expedite the distribution of the 
booty; and it may be useful, on public grounds, to examine 
again the bearings of the case, m order to understand a 
subject which seems to present such peculiar embarrass- 
ments to the official departments which have to advise on the 
matter. 

In 1868 three divisions of the Indian army were engaged 
in suppressing the Sepoy rebellion in the various extensive 
territories which are occupied by the Mahratta and the Bondela 
tribes. These columns were respectively commanded by 
Generals Eose and Eoberts, of the Bombay army, and by 
General Whitlock, a Madras officer. Each of these divisions 
captured a certain amount of booty in the daily operations of 
the campaigm And it seems to those uninitiated in the mys- 
terious dogmas of a Government office, that the justest, and 
plainest, and shortest plan, would be to permit each division 
to divide the prize-money which has fallen to its lot. This 
would be a clear and intelligible principle, which, from its 
obvious fairness and simplicity, would be particularly accept- 
able to the whole army; and there is no doubt whatever that, 
with some very rare and by no means clean exceptions, mili- 
tary usage has established this principle almost with the force 
of law. 

Madras, however, though the most loyal and dutiful of her 
eastern offspring, has never been the most favoured child of 
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Eugland; and as the Madras spoil happens to be the largest, 
the Kirwee prize money has been ea^rlj contested by powerful 
competitors. The first assailant, it is well known, was the 
Indian government, which in a quiet, silent way inclined to 
absorb Qns treasure in the Bengal exchequer ; but the fervent 
remonstrance of Lord Ellenborough in the House of Lords, 
and the interference of Colonel Dunne in the Commons, com- 
pelled a tardy and reluctant restitution. Then hungry claim- 
ants flocked to the feast from all parts of Lidia, — ^£rom the 
slopes of the Himab&ya to the Falls of Ghiirsoppa. The greater 
part of these candidates, to use a sporting expression, have 
been scratched at the outset, but there are still one or two in 
the field, who persevere in contending for the prize which was 
captured by Greneral Whitlock and the troops of the Madras 
division. To the tenacity with which these claimants adhere 
to their ijretensions, the regiments engaged in the late Indian 
war may in some degree ascribe the long and unjustifiable delay 
which protracts the distribution of the prize property captured 
fouryears ago. 

Trying the question by simple justice and common sense, 
we must confess that we cannot discover any material difficultgr 
in awarding this and all other booty to the troops by whom it 
was actually taken. 

The main questions on the solution of which the rights of 
the actual captors must mainly rest are these : — 

Pirst, whether the title to military prize is governed by 
any established principle founded on precedent and military 
usage. 

Secondly, whether, in the special case which we are now 
considering, the Madras division was a separate and distinct 
force, receiving no direct assistance from any other column or 
brigade in those particular operations in which the booty was 
captured. 

With regard to the first question, it is generally understood 
that every scheme of distribution is framed in accordance with 
the tenor of former precedents, and *' the usage of the armv." 
And although it is within the scope of the prei^Qgative either 
to grant or withhold military booty according to the Boyal 
pleasure, yet there is no case on record in which the grant 
from the Crown has avowedly put aside all considerations of 
equity and usage. Of late years, indeed, the rights of the 
soldier have been so far legalized that special jurisdiction on 
disputed cases of prize has been given, at the commencement 
of the present reign, to the High Court of Admiralty; and it 
is obviously impossible that any judgment could be passed in 
such disputes by a legal tribunal without taking cognizance of 
analogous precedents, and the principle of distnbution thereby 
ebtablishea. There is, in fact, no other possible ground on 
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which the claim to military booty could be adjudicated in the 
Court of Admiralty or elsewhere, for if the right to prize- 
money does not r^ on precedent and established custom, it 
can have no legal basis wnateyer, and there can be no subject- 
matter for the decision of a coiurt of law. Precedent, at all 
events, must rule just as strongly in this matter as in the case 
of the right of search and the immunities of neutral ships, 
about which we have heard so much of late ; and it would have 
been quite as honest and reasonable for Mr. Lincoln to have 
started pro re naid some novel principle of international law, 
as for the Government of the day to set up, for some special 
object of its own, a new or unusual principle in distributing 
military prize. It needs no long argument to show that the 
rule established by multitudinous precedents is the principle 
of acfcual capture : ancient and modem instances, too numerous 
even to name, determine this point most convincingly. 

The Lords Commissioners of the Treasury, in one of their 
Minutes on the celebrated Deccan case (Feb. 5, 1823), affirm 
the principle of actual capture to be " the most just and equit- 
able," and express their wish to " adhere " to it, thus plainly 
recognising its validity as the existing principle. A long series 
of subsequent decisions has corroborated this conclusion, but 
none more strongly than the very recent and important case of 
the Delhi prize-money, where the exclusive rights of the actual 
captors have been most absolutely conceded by those who 
advised Her Majesty in the matter. . 

The second question regulating the right of the Madras 
division to the Kirwee prize is whether the corps ^afrm6t 
under Major- General Sir G-. C. Whitlock was a separate and - 
distinct force. To prove this it is clearly shown that General 
Whitlock held an independent command, received instructions 
from the Viceroy of India dii^ect, and was not required to 
receive orders from or act in concert with any Bombay officer. 
It is also important to note accurately the exact position of 
Sir Hugh Bose at the time when this rich capture was made. 
This officer was about fifty miles to the west of Calpee, or 
about one hundred and sixty miles from the scene of capture 
when the Kirwee prize was taken. He was marching at the 
time in an opposite direction straight upon Gwalior, to renew 
the fight with the insurgents, who had just wrested that city 
from our hands, and were preparing to make a determined 
stand with the increased strength and 6clat which they had 
thus acquired. Sii* Hugh Bose himself, it is averred, had 
never heard of Kirwee, and has abstained, we believe, with a 
probity which does him honour, from sanctioning the claim, 
which has been put forth by others in his name. 

There is no question then that Sir George Whitlock held 
an independent command, that he was not in concert or direct 
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eommunication with any other officer, and that Sir Hugh Bose, 
from bein^ fuQy occupied at the time of the capture with a 
strong rebel army posted fifby miles on his left, can have 
rendered no construetiye assistonce to the troops which cap- 
tured Kirwee one hundred and fifb^ miles on his right. 

These facts being admitted, it is aknost impertinent to 
quote the more prominent decisions which have limited the 
principle of constructive capture. It may be gathered from 
them that distinct and essential co-operation must be esta- 
blished on the part of the troops which claim to participate ; 
and, in order to show co-operation in a military sense, it is 
indispensable that they should be actually engaged in the 
special operations by which the capture was effected, that 
direct concert between the commanding officers should be 
proved, and that some important service should have been 
rendered on the spot or at no very remote distance, as in 
maritime law a ship must be visible in the offing to share with 
the actual captors of the prize. The late Duke of Wellington 
must always be great as an authority on such points. When 
serving in India in the Mahratta war, a booty was captured in 
Bei^ar, in which Major-General Campbell, who commanded in 
the Deccan, claimed to participate. But Sir Arthur Wellesley, 
without denjing the important aid which the claimant had 
afforded, resisted the claim, on the ground that General Camp- 
bell as his senior could not have been his subordinate, and 
WAS not his commanding officer, or in other words, that Q-eneral 
Wellesley was at the head of a separate and distinct force. 
Another General Campbell, the Commander-in-Chief in the 
first Burmese war, carried this doctrine still frurther. General 
Morrison, who commanded in Arracan, was employed under 
his orders against the Burmese ; his movements were concerted 
in communication with Sir Archibald Campbell; and a portion 
of his force under Major Bucke was detached to join the main 
army on the Irrawaddy, though its further advance was stopped 
within three or four marches of Campbell's camp at Sem- 
begwen by a strong intercepting body of the enemy. In this 
case all the conditions which are required to constitute co- 
operation, except that of an actual junction of the two forces, 
appear to have been satisfied, yet General Morrison's claim, 
though at first allowed on a Boyal Warrant, was afterwards, 
on Gfeneral Campbell's appeal, entirely negatived. 

There are instances on record in which troops almost within 
gun-shot (such as guns now are) of the scene of action, have 
not been allowed to share in the prize, as not being actual 
captors of the property. But the principle has been fully 
established by the present Government with respect to the 
Delhi prize-money, to which we have already adverted, and 
from which the co-operating column under General Van 
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Cortland was excluded. Still more recently, the Pekin bootj 
has been also, we believe, distributed on a jet more exdusiye 
principle of actual capture. We may rest satisfied therefore, 
m spite of all rumours or catchpenny announcements to the 
contrary, that the Indian prize-money, in common consistency, 
can only be dispensed by the same rule, and we hope that the 
long-delayed decision may soon be made known. 

The MoBmiirG Hebald, JMruary 12, 1862. 

A question asked in the House of Commons, on Monday 
night, by Sir M. Farquhar, on the subject of the Earwee prize, 
was met by the stereotyped ministerial evasion — somewhat 
mystified in the reports, m consequence of the indistinctness 
of the speaker — that the subject is under consideration. We 
have now a right to inquire how often this dreary echo, mocking 
the hopes of the exhausted soldier or his mourning relatives, is 
to be repeated. We are glad to observe an artic^ in the last 
Army and Na/oy Gazette forcibly urging the same remonstrance, 
and exhibiting in a clear and unanswerable manner the whole 
bearings of the case. There is no real difficulty in the matter. 
To suppose that there is really any doubt as to the relative 
rights of Generals Hose and Whitlock is simply preposterous. 
Sir Hugh Bose, when Earwee was taken, was at the nead of a 
Bombay division in the Mahratta States ; Sir George Whit- 
lock held the independent command of a column of the Madras 
army in Bundelk^nd. There was no concert and no regular 
communication between the two generals. No order was ever 
conveyed, in any single instance, to General Whitlock through 
Sir Hugh Eose, which must necessarily have been the case if 
the latter had been the superior officer and the former the 
subordinate in a combined force. Nor must it be forgotten 
that when the Madras division won the battle of Banda, Sir 
Hugh Eose was before Jhansi, 160 miles to the westward; 
while a few weeks later, when Whitlock captured Kirwee, 
General Eose was still further distant, and marching in an 
opposite direction upon GwaHor, which his skilful antagonist, 
Tantia Topee, had just captured after his retreat from Calpee. 
To allow that under these circumstances General Eose can 
establish a shadow of a claim to the least portion of General 
Whitlock*s prize-money would be to reverse the fixed principle 
on which prize of war has been distributed, and to ignore every 
precedent on which this principle is founded. We believe the 
only real argument which has led persons in authority to 
contest the justice of General Whitlock's claim is the notion 
that the sum is too large to be awarded, according to common 
practice, exclusively to the actual captors. But valuable as 
the Kirwee shares may be, a proportionably larger amount has 
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recently been given in France (see the Moniteur of December 6, 
1861), and with a promptitude which enhances the gift, as 
compensation to the sufferers from the massacre at Tang-Cheou 
in 1860, for in this instance the shares awarded to the families 
of private soldiers have been estimated at 4,000/. or 6fi00l. 
The magnitude of the prize, however, it is almost impertinent 
to observe, can have nothing on earth to do with the principle 
on which prize is to be distributed : for British justice, we are 
onlv too fond of boasting, professes to have one law for tbe 
millionaire and the pauper ; or, in other words, for the largest 
and smallest amount of prize-money. 

The ostensible argument against the rightful claimants is 
the somewhat abused assumption that prize-money is the 
creature or absolute property of the Crown. Theoretically, 
perhaps, it is still withm the scope of the royal prerogative to 
dispose of prize-money by the arbitrary fiat of the sovereign. 
But practically it is now a grave question of ministerial 
responsibility. Of late years the Crown has so far delegated 
its rights to the other states of the realm that Parliament has 
more than once legislated on matters intimately affecting the 
distribution of prize, as, for example, in the Acts of 2 Wil- 
liam lY. c. 53, and 3 and 4 Victoria, c. 65. The last-named 
statute has even determined the course of procedure in 
disputed cases of militarv booty, by referring them to the 
jurisdiction of the Court of Admiralty and the feivy Council. 

There have also been several celebrated cases in which the 
claim to prize money has been tried judicially, «s in the famous 
instances of the Seringapatam and the Deccan prize money ; 
and the decisions of our most eminent jurists are on record to 

fovem the principle of distribution. In the case of the 
errngapatam prize money, the G-ovemment of tlie day, in a 
most unprincipled persecution, endeavoured by every expedient 
of the law, to deprive Lord Harris and the troops unaer his 
command, who were the actual captors of the booty, of the 
prize which they had shared, and to distribute it among other 
portions of the Indian army, whether employed or not in the 
Mysore territory. The endeavours of the Ministers utterly 
failed, and several successive judgments confirmed the right of 
the actual captors. Then came the thirty years' lawsuit for 
the Deccan prize money, when Lord Hastings and the sprand 
army were allowed, as constructive captors, to share with the 
troops of Sir Thomas Hislop, who were the actual captors. 
But even in this case the Lords of the Treasury, in their 
Minute of January 16, 1826, drew a clear distinction between 
" the property taken in the daily operations of the troops," 
which they awarded to the actual captors only, and " that part of 
the booty which consists of the produce or arrears of tribute, 
rent, &c.,'* in which, with some hesitation, they allowed the 
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plea of constructive capture to avail. In this decision the 
Lords of the Treasury were re-asserting the principle which 
they had laid down in their previous minute, dated February 6, 
1823 : — " My Lords " it was then declared, " are of opinion 
that the most just and equitable principle of distribution 
will be to adhere as nearly as the circumstances will admit 
to that of actual capture, and although they are aware that 
the principle of constructive capture must, under certain cir- 
cumstances, be admitted, the disposition should be to limit 
rather than extend that principle.'* 

It is plain, therefore, that even under the precedent of the 
Deccan prize-money, which has always been considered the 
most violent invasion of the rights of the actual captor, Sir 
Hugh Eose can establish no claim to General Whitloct's prize, 
imless, indeed, it may possibly be proposed to divide tne 37 
lakhs of Q-ovemment securities which have passed from the 
Kirwee rebels to the Calcutta treasury between the Madras and 
Bombay columns. 

The principle which has been deduced from these precedents 
of awarding booty to the actual captors has been recognised, 
as our military contemporary remarks, in a variety of cases too 
numerous to cite, but was perhaps never more amply acknow^ 
ledged than in the distribution of the prize-money of Delhi 
and of the adjacent tovms, Jhuggur and Bullubghur, which 
surrendered to a detachment of the Delhi force. All this has 
been recently awarded exclusively to the Delhi force, and the 
claim which General Van Cortland, who commanded a co-ope- 
rating column in the near vicinity, put forth, has been entirely 
negatived. It will at once be seen that this precedent alone, 
so apposite and so recent, even if there were no other upon 
record, would piit Sir Hugh Bose's claim to the Kirwee prize 
completely out of court. We hear, moreover, that Sir George 
Whitlock's prize agents have consulted the ablest lawyers in 
London on the admitted facts of the case, and that their 
opinion is unanimous in excluding the troops under Sir Hugh 
Eose from all claim upon the Kirwee prize money. One of the 
most eminent of the law officers of the Crown, as eminent 
from his legal reputation as from his position, has with just 
and unanswerable logic, reduced the whole discussion to this 
plain and direct issue : — " The question (as it appears to me) 
really is whether Sir Hugh Bose was in any sense engaged in 
the operations by which Kirwee was captured ; and it seems to 
me to be clear that he was not." The troops under General 
Bose will be fairh" entitled to the whole of the booty which 
they captured at Jliansi and elsewhere, without admitting the 
Madras regiments to participate, for militant usage, as much as 
abstract justice, awards to each division the fruits of its own 
achievements. Suum ouique should be the motto for generals 
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in Hindostan as much as for bankers or mercbants in Lombard- 
street or Mark-lane. In short, we have no doubt whatever 
that the Government will either award the whole of the Kirwee 
booty to General Whitlock, or if they determine, in this 
instance, to depart, on extrinsic grounds, from the simple and 
intellimble prmciple of actual capture, which has been esta- 
blished by so many precedents, and which they have so recently 
re-affirmed in the Delhi case, they are bound in common honesty 
or by statute either to hear counsel, as in the Deccan prize 
claim, or to refer the matter for adjudication to the High Court 
of Admiralty or the Privy CoiinciJ. 

The Natal akd Mujtabt Gazette, March 1, 1862. 

Sib, 

I see in your paper of 15th February, some remarks regard- 
ing the Kirwee prize-money, stating that you consider Sir 
Hugh Eose's column in no way entitled to it. Sir Hugh Eose 
and General Whitlock's column were appointed to act in Cen- 
tral India ; also Sir G. Roberts's. 

K you refer to Lord Clyde's views, thanking the troops in 
Central India, you will see that he designates Whitlock's and 
Boberts's as co-operating columns of Sir Hugh Bose's. 

You must also be aware that the slow movements of "Whit- 
lock detained Sir Hugh at Saugor for a long time, and that the 
movements of Sir Hugh Eose there, work that Whitlock ought 
to have done, but Sir Hugh, being rather go a-head, and more 
a<^ve and energetic, did not allow the grass to grow under his 
feet. And Whitlock was quite dependent on his energy and 
determination for being in the position he was. Although late 
in the d$y, that he had little or no fighting compared with Sir 
Hugh loose's column, and, therefore, their good luck in falling 
on their Mormons prize was mainly attributable to the work Sir 
Hugh Eose had done for them before they could make up their 
minds to move. 

The Old Deccan prize-money is a good precedent ; also the 
Scinde. The co-operating columns in the Deccan shared the 
first, and all the co-operating columns in Scinde shared the 
latter; so why the main column — Sir Hugh Eose's — should 
not share in Central India I am at a loss to find out. Justice 
and equity point to all the columns in Central India sharing 
the prize taken in those provinces, especially Sir Hugh Eose's, 
who did the most and best work of any. The prize agents of 
Whitlock's force think differently ; they are interested persons, 
and not competent to judge. 

A STAFF OFFICES. 
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The Aemt akd Navy Gazette, Mwrch 8, 1862. 

The Kirwee Prize-Money, if we rightly interpret Colonel 
Dunne's notice of a question to be put to Ministers on iViday, 
March 21st, is still "under consideration." It has taken 
upwards of three years to consider it, and the Q-ovemment 
cannot yet come to a decision on the matter. This, of itself, 
seems to call for explanation. The distribution of the Delhi 
and Lucknow Prize-Money was determined long ago, and 
there seems no greater difficulty in the one case than in the 
other. It cannot be a simple question of co-operation, for 
General Van Cortland's force was undoubtedly co-operating 
with the Delhi division, and his claim was at once declared to 
be inadmissible, in accordance with the well-established prin- 
ciple of modem times, which very properly awards mihtary 
booty, unless some strong reason to the contrary should appear, 
to the actual captors only. Whatever difficulties the autho- 
rities may find in distributing the Kirwee booty on the same 
principle as that which governed the distribution of the Delhi 
Prize, the public have not been made parties to their per- 
plexities. The arguments, as stated by ourselves and by several 
of our contemporaries, have hitherto met with no reply. The 
facts of the case, as we have more than once presented them, 
appear to be beyond contradiction, and we have not the least 
reason to doubt that our conclusion was as sound as our 
premises were sure. Our information tells us that General 
Whitlock, in command of a Madras division, was wholly 
independent of Sir Hugh Eose, the Bombay commander, neither 
reporting to him nor receiving orders from him, but employed 
in his own special field of service against a separate and distinct 
adversary ; that Sir Hugh Bose, at the time of the capture of 
Kirwee, was nearly two hundred miles distant, marchiag in an 
opposite direction, and engaged with a powerful enemy, who 
had just achieved a great success at Gwalior ; and, reasoning 
from these facts, we believe that, according to every known 
principle of prize law. General Eose can have no possible claim 
on the booty captured by General Whitlock. We may be told 
that the Commander-in-Chief had some vague sort of intention, 
at some rather indefinite date, of combining the Madras and 
Bombay columns ; but we are yet to learn that the right to 
prize-money has ever been supposed to depend on the undivulged 
intentions of the chief of the army. Others may say that 
General Bose, at the head of a superior force, overthrew a 
stronger ene my, won greater victories, reaped more renown, 
than General Whitlock and his small but gallant column. But 
the right to prize-money is regulated, not by the comparative 
merits of Her Majesty's generals, but by their actual position 
at the time of capture. Some may think that the rights of 
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the captors should be respected only when the booty captured 
is insignificant ; but this plea needs no answer. It is simply 
the socialist doctaine of the leYcller, and its best interpreter 
was the highwayman. 

It is impossible to resist the conclusion that the claim of 
the Bombay troops to the Kirwee Prize is simply and purely 
an after-thought, suggested not by right or reason but oy the 
glittering temptation of the treasure itself. We have seen a 
narratiye of Sir Hugh Eose's campaign, compiled bran officer 
of his division, and we find no mention of General Whitlock's 
force, or of General "Whitlock's prize throughout the book. 
The name of Kirwee is not to be discovered in this narrative, 
nor in the very minute map which accompanies it ; and yet it 
is most unreasonably pretended that Sir Hugh Eose contributed 
to the capture of the place, when he probably was not aware of 
its existence. It is also an equally sijmificant &ct that, on 
issuing an order breaking up his whole lorce at Calpee a few 
days before the capture of Kirwee took place, General Eose 
makes no allusion whatever to the troops under Sir George 
Whitlock, which it is now pretended were attached to Us 
division. All this we are bound to state in the interests of 
truth, and not from any unfriendly feeling to the distinguished 
and gallant soldier who is now Commander-in-Chief in India, 
who we are sure would be the first to repudiate a recompense 
which more properly belongs to others. 

We are glad to observe that the whole of the facts are now 
brought before the world in a pamphlet on Prize-Money, pub- 
lished this day by Harrison, of Pall Mali. The public manner 
in which the rignts of General Whitlock's division have been 
openly set forth, speaks loudly in favour of their cause. The 
case of the opponents does not seem equally adapted to bear 
the strong light of publicity. Even the representations which 
appear to have been made in favour of constructive claimants 
have not been preferred in the bold, open manner in which the 
Madras officers have asserted their title to this booty. Afber 
three years of consideration, the friends of General Whitlock 
have been unable to discover who their opponents are. Govern- 
ment officers declare that they admit an adverse claim, but the 
claimants themselves are to this day as much a mystery or a 
myth as Mrs. Harris of immortal memory. The actual captors 
seek to protect themselves by the undoubted rule of law, that 
those who claim another's property should publicly declare the 
grounds on which they base their claim, but this reasonable 
request has been refused from first to last. While General 
Whitlock's representatives have shovm in the most open manner 
their incontestable right to this large property, as actual 
captors of it, unassisted by any other force, the arguments of 
their opponents, the very names and number of the adverse 
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claimants, have been shrouded in the most impenetrable 
secrecjT. 

"We hope, then, that this discussion, which has abeady 
attracted so much public attention, will be attended with good 
results, from the wounds which Justice appears already to 
have received in her three years' struggle with the Government. 
We may add our hope tnat for the future all claims to prize- 
money must be public; and that the ungainly proceedings 
which have disfigured this case will lead to some simplification 
of the whole question of prize-money. There can be no valid 
reason why the soldier should not be allowed to have as clear a 
title to his captures as the seaman. The Army would regard it 
.as no small Doon if their, rights could be defined, as far as 
variable circumstances may allow, by ani Act of Parliament or 
some authoritative declaration, just as the rights of the Navy 
are defined. And if under such a rule a great prize should 
now and then fall to the lot of a small force, the public would 
congratulate the fortunate soldier, and the interests of the 
recruiting departments would certainly not sufier by the golden 
inducements, not otherwise too plentiful, which might thus 
attract more of the youth of England to enlist. 

Nayal and MiiiITAby Gazette, Saturdatf, March 15, 1862. 

Sib, 

Your sense of justice will allow me a word of reply to 
" A Staff Officer " who writes in your last issue respecting the 
claim of Sir Hugh IBLoae and others to the Kirwee Prize. 
Tour correspondent says that in consequence of the slowness 
of Whitlock's movements. Sir Hugh Itose was detained at 
Saugor, did "Whitlock's work in those territories, and thus 
allowed him to advance towards the north. 

I cannot admit the fiaimess of these statements. Whit- 
lock's troops had marched more than 1,000 miles when they 
arrived at 6umoh, in the parallel of Saugor, on the 4th of 
March, and they were compelled to halt tnere for some days 
until the arrival of the two Corps of Artillery which had 
marched up from Madras. The resistance whicn the rebels 
offered in tnose districts, and at all points south of Chandaree 
or of Jhansi was so insignificant, that it is rather figurative 
language to say that such an enemy would have seriously 
impeded Whitlock's advance. 

Your correspondent is equally unfortunate in the precedents 
which he cites. The case of Scinde militates strongly against 
the claim of Sir Hugh Bose, for no troops were allowed to 
share in that booty but those which formed part of Sir Charles 
Napier's Army, or those portions of the Indus Flotilla which 
were under his command and ''in immediate connection" with 
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his Force. In the same way all who were under General Whit- 
lock, the Commander of the Capturing Division, at the time of 
capture, or in immediate connection with him, will probably be 
allowed to share in this prize. 

In the case of the Deccan Army, the actual captors were 
allowed to retain the whole of the booty taken in the daily 
operations of the campaign, to the exclusion of the co-opera- 
tmg Divisions of the Qrand Army, which were only allowed to 
participate in property of a less tangible nature, such as arrears 
of revenue, rents, outstanding debts, &c., which were considered 
as the general results of the war. 

Whitlock's services were not insignificant, and have been 
gratefully recognized by those who could best estimate their 
value, but the comparative merits of the Bombay and Madras" 
G-enerals have no beariug whatever on this question ; and the 
same remark applies to the irrelevant allusions which bave been 
made to the value of the Kirwee Prize, as if this consideration 
could in any way nullify the rights of the capturing force. 

Your correspondent thinks that Whitlock's Prize Agents, 
as interested parties, are not competent judges in the matter. 
Perhaps " A Staff Officer " may be interested on the other side, 
and this may have warped his judgment on these points. 
Some of the ablest counsel in London have had the arguments 
on both sides laid before them, and are imanimously of opinion 
that General Kose has no possible claim on General Whitlock's 
Prize ; and their judgment and impartiality, at least, is beyond 
suspicion. 

I will only add that Lord Clyde's claim is contested, and 
that General Whitlock, who is disparaged by a Field Officer 
for the slowness of his movements, surpassed the Duke of 
Wellington's quickest Indian march by marching on one occa- 
sion 86 miles in 37 hours. 

I am, &c., 

A MADEAS OFFICER. 



The Aemt and Naty Gazette, March 15, 1862. 

SlE, 

Having read in your paper of the 8th inst. an editorial 
article concerning the claim of Sir Hugh Rose's force to share 
in the Kirwee prize-money, I wish to make a few remarks on 
the subject, and trust that you may be induced to look upon 
the matter in a different light. 

Tou consider. Sir, that we have no right to any portion of 
the above-mentioned prize, because, as you assert, we belonged 
to an entirely different and distinct force, which did not co- 
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operate with Whitlock's, " and was 200 miles distant at the 
tune of the capture." 

Now I have heard the matter discussed by the officers of 
both forces, and the arguments used by Hose's men are pretty 
much as follows :^- 

At the end of 1857, when the Government had decided on 
a plan of combined operations to crush the power of the muti- 
neers, it was resolved that the large armies they had collected 
in the states of Central India, and which, since the commence- 
ment of the disturbances, had enjoyed undisturbed possession 
of this part of India, should be attacked by two columns, which, 
starting at the same time from the Presidencies of Madras and 
Bombay, and co-operating one with the other, should sweep 
the rebels from these states, and then, joining together, oppose 
the rebel army, which it was calculated would by that time be 
expelled from Lucknow, and obstruct their passage into Central 
India. G-eneral Whitlock, commanding the IS&dras column, 
was to obey any instructions for the better accomplishment of 
this object which he might receive from Sir Hugh Eose, the 
head of the Bombay force. The achievements of the two forces 
are pretty well known. That they did not co-operate more 
effectually was due to procrastination and delay on the part of 
the Madras column ; also, I believe, to General Whitlock's 
failing to comply with Sir Hugh Bose*s requests to assist him 
in canying out his plans ; and this non-compliance resulted in 
Bose's column having to do almost all the hard work and 
fighting. So, although Sir Hugh Bose at the time of the cap- 
ture of Kirwee was nearly 200 miles distant, it was because ne 
was doing the work of the Madras column as well as his own. 
About the time of the capture of Jhansi, Sir Hugh Bose was 
hard put to it for want of the promised assistance of "Whit- 
lock's troops, which he had requested and anticipated, and had 
to face, in the town and out of it, an army of 35,000 disciplined 
troops with only about one-eighth of that number. 

Whitlock's and Bose's columns were very nearly equal in 
strength : Bose's fought an action almost every twenty miles 
of the way from Mhow to Gwalior, and had upwards of 1,000 
men killed and wounded ; Whitlock's, as far as I remember, 
was only once engaged in what could be called a battle 
(Ban^), when the casualties were 4f3 in number. After all 
this, when the question of clasps for the campaign came to be 
settled. Sir Hugh Bose's force learned, to their surprise and 
disappointment, that they were not, as they had hoped, to get 
clasps for Jhansi and Gwalior, but that one clasp for " Cen^l 
India" was to be given to both the Madras and Bombay 
columns, '' who co-operated in the suppression of the rebellion 
in that district." I don't remember the exact words of the 
order, but it was to that effect. They were exceedingly 

I 2 
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annoyed that, by this system of a common clasp (which, by the 
way, is scarcely a clasp at all, as it points to no particular 
achievement), their exploits should be confounded with Whit- 
lock's very inferior performances. Their complaints were 
silenced, however, by the assurance that it was aU fair, that 
Whitlock's column was part of the Central ludia Field Force 
sent from Madras to co-operate with and assist Sir Hugh 
Eose's. They were comforted, too, by the prospect of Scindia's 
&walior decoration, which Sir Hugh Eose haa promised to do 
all in his power to get sanctioned. Just let me say here that 
in this, we understand, he failed through the unwiUingness of 
Gt)vernment to accept of foreign decorations. 

How can this be reconciled with the Medjidie, French, 
Sardinian, and Turkish medals, some of which we see on the 
breasts of all the Crimean soldiers. But to' return to the sub- 
ject of clasps. Now, sir, we think that the veiy same reasons 
which gave General Whitlock's troops their claim to the dasp 
granted to commemorate the victories in Central India, in 
which they interfered so little, give us a claim to the prize 
property which fell into their hands. I cannot, and do not 
wish, to say anything in disparagement of the regiments com- 

Eosing General Whitlock's force. They did their duty gal- 
mtly when they met the enemy : they were unlucky in not 
meeting him oftener. I only desire to show what hard lines 
have been ours, and how " streaked" we shall feel if, after 
losing our clasps, and our G-walior star, we lose a share of the 
prize-money also. 

I am, &c., 

C. I. F. F. 



The Abmt and Naty Qazbtte, Saturday, March 22, 1862. 

The great importance of the principle involved in the 
distribution of some of the yet unallotted portions of Indian 
prize induces us to recur to a subject, which perhaps, intrinsi- 
cally, does not merit so much attention. But where the 
decision is certain to settle the question for the future, we 
cannot consider it a misappropriation of our time or space to 
examine fully the arguments which should influence the result. 
The dulness of unanimity was beginning to weigh on our 
spirits with regard to the Kirwee Prize-Money. With the 
exception of one short and summaiy passage at arms, we have 
hitherto had it all our own way. Our views in favour of the 
preferential rights of the actual captor were indorsed by 
several of our contemporaries and connrmed by the unqualified 
opinion — not given, as far as we can see, on a merely one-sided 
statement — of the ablest lawyers of the day. Logical efforts 
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to demonstrate an apparently undisputed truism on the merits 
of the Kirwee Prize question seemed to be wasted, when a 
champion at length appears to contest the point. " C. I. P. P." 
takes up the cudgels for Sir Hugh Eose's army, and endeayours 
to prove in a letter which appeared in our last number, that 
the Bombay general, engaged against an enemy 200 miles 
distant, as he himself admits, at the time of capture, is entitled 
to share in the prize taken by the Madras commander Sir 
Q-. C. Whitlock, who was never for a single day under his 
orders, nor in any sense in actual conjunction with his force. 
We accept the duty, as impartial journalists, of hearing and 
promoting a hearing for both sides, and if " C. I. F. P.'s" letter 
had destroyed instead of strengthening the position which we 
have taken, we should readily have given currency to it in our 
columns. Our correspondent, however, in the present instance, 
has clearly proved the soundness of the views which he opposes, 
by the utter absence of anything like real argument on the 
other side ; and has finally destroyed aU. vestige of a claim for 
constructive captiire by the singular weakness of the case 
which he presents, it is obvious at first sight that he has 
fiuled iQ every particular to gainsay a siogle fact on which we 
founded, or to assail the reasoning by which we arrived at, our 
opinion. 

He forgets that the distribution of prize is a question, not 
of military desert, but of proprietary right, to be decided 
according to certain well understood lules and precedents, not 
by the brilliancy of achievements or the severity of losses 
occurring elsewhere in remote and distinct enterprises, but by 
the actual position of the troops present at the capture. 

While we gladly recognise, therefore, with the praise which 
they deserve, the heroic exploits of Sir Hugh Hose and the 
troops imder his command, and allow that he was scarcely 
second to the gallant Havelock, who, with the 1st Madras 
Europeans, was foremost in the path of victory, and are j6ur 
from depreciating the sufierin^s which the Bombay and Madras 
columns alike underwent in the terrible campaign of 1858, we 
must stiU say that all this is beside the question. We only 
notice it to point out some rather uniair remarks in our 
correspondent's statement. He says that Sir Hugh Bose's 
force was pretty much of the same strength as the Madras 
division ; whereas we find that, while Sir Gheorge Whitlock had 
only six companies of one European corps and two squadrons 
of the i2th Lancers at the battle of Banda, Gheneral Kose had 
two regiments of European infentry and the 14th Light 
Dragoons at the battle of Jhansi, and more than three regiments 
of imropean Infantry with the 14th Lisht Dragoons at Calpee^ 
We are told again that the list of killed and wounded in action 
in Sir Hugh Kose's force amounted to more than a thousand. 
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while General Whiiiock only lost forty-three men on the 19th 
of April. To say nothing of the unfairness of contrastiDg a 
casualty roll of four months with the losses of a single Saj, 
this is a serious exaggeration; for, aocordiug to the official 
reports in the Gazette, the casualties in action sustained by the 
troops under Sir Hugh Bose, from the capture of Eathgur in 
February, to the storming of GwaJior in June, 1858, amount 
to no more than 557, to which we may add Stuart's casualties 
at Mundesore and Chandairee, which amount to 106. If we 
turn, however, to the despatch which Sir Hugh Bose wrote 
after the battle of Calpee, we find that gallant soldier 
testifying that his troops had a worse enemy to encounter than 
the legions of the Sepoys, and that was the frightful and fatal 
sun-fever of May in the heart of India. "We read in the 
pamphlet just puolished on the merits of the question, that the 
casualties from this cause in General Whitlock's camp on the 
24th of May, 1858, amounted to more than forty-two per cent, in 
two of the Eoyal regiments — a fearful statement, which in its 
terrible simplicity, proves that the horrors of the Indian war, 
and its attendant sufferings, were not confined to the soldiers 
who fought under Sir Hugh Bose, but were at least equally 
borne by the men and officers of the Madras division. By 
death or sickness the latter lost, as we have been informed, 
more than thirty officers in 1858. 

As advocate for the Bombay troops, our correspondent has 
produced all the arguments which he can muster on their side. 
He rests his case chiefly on the &ct that the same medal and 
clasp was given to the troops under Generals Boberts, Bose, 
and Whitlock. But it is at least an equally significant fact on 
the opposite side that each of these three columns was desig- 
natea,l)y order of Gt)vemment,by a separate and distinct name. 
The Bajpootana Field Force was commanded by General 
Boberts ; the Central India Field Force by General Bose ; the 
Sanger Field Force by General Whitlock. There appears, 
moreover, from what we now learn of the disinclination of the 
Bombay troops to identify themselves with the Madras division 
in the matter of the clasp, to be a manifest inconsistency in 
their attempt to identify themselves with that division in the 
niatter of prize. With respect to community of decorations 
they prided themselves on being a separate and distinct force, 
but for community of prize money they are not unwilling to 
cast in their lot with their more fortunate fellow-soldiers from 
Madras. The situation, as presented by their special pane- 
gyrist, is not flattery to the Bombay troops ; and ii their senti- 
ments are fairly described, Mr. Bright may found on this case 
a new invective against the rapacity of military men. But, 
putting this incongruity aside, it would be almost childish to 
imagine that a medal granted for general services in a long 
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campaign necessarilv confers a title to booty captured at a par- 
ticular date. An officer may have joined Sir Hugh "Bose, and 
earned his medal at Q-walior on the 17th of June; but what title 
would this convey to share in the prize of Jhansi, captured on 
the 6th of April, two months and a half previously, when that 
officer may have been studying the art of war at Woolwich or 
the arts of peace elsewhere ? 

The plea that a medal granted for the general services of a 
war will entitle the wearer to share in every particular capture, 
is a most untenable assumption ; and such a doctrine has cer- 
tainly never yet been recognized in any case on record. If it 
were once admitted, the interval of a whole generation, or a 
hemisphere, would not suffice to bar the claims of constructive 
captors. 

Or, to place the matter in another point of view, which the 
letter of " C. I. F. F. " suggests to us, we may allow that the 
Bombay troops had a fair claim for the Gwalior star ; but we 
cannot admit the justice, if they are somewhat hardly deprived 
of a decoration, of compensatmg them, as they propose — ^for 
their reasoning amounts to this — out of the proceeds oi G-eneral 
Whitlock's prize. 

The whole of this argument rests, in fact, on the plea 
(which long ago colapsed) that the Madras and Bombay 
columns were parts of a combined force, and that Whitlock 
was sent to Bundelkand ajsjunior officer to join Sir Hugh Bose, 
and to obey his orders. This is directly contrary to the fact, 
for General Whitlock distinctly denies that he received anv 
instructions whatever placing him under the command of Sir 
Hugh Eose ; and it is certain that he received no order from 
him, and made no report to him throughout the campaign. 
He was under the direct personal orders of the Viceroy of 
India^ with whom alone he was in immediate communication 
during March and April, 1858, and he had a special aUotment 
of duty assigned to him by Earl Canning, so that he could not 
have joined Sir Hugh Bose at Jhansi without abandoning his 
own particular sphere of action. But even if he had been sent 
into Bundelkand for the express object of reinforcing Sir Hugh 
Bose, and had captured Kirwee before the two forces were 
united, it appears, from a judgment by Lord Stowell in a 
parallel case, that Sir Hugh Bose, even under those eireum- 
stances, could prefer no clahn to share. The Blaeer and the 
Paz were employed under Gteorge Stewart in 1809 in block- 
ading the Eems, and the Paz captured the American ship the 
Arthur in that river. Lieutenant Pring, the Commander of 
the Blazer, claimed to share on the ground of association, but 
as it appeared that there was no reference to the Paz in the 
orders given to him when proceeding to his station, he was 
non-suited. Lord Stowell holding that " there was no privity of 
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service between the two yessels ; no systematic conjunct mode 
of acting ; and that their respectiye proceedings in obedience 
to Lord George Stewart's orders created no bond of associa- 
tion £rom which the rights of joint capture could be deduced *' 
(Prendergast's " Navy Law," 256). And, a fortiori^ if two 
vessels blockading the same river were considered entitled 
exclusively to their own captures, because there was '^ nothing 
in the nature of an association expressed or adverted to'' in 
their sailing orders, how much more must two generals, acting 
independently 200 miles apart, and not associated at any time 
in their respective instructions, be aUowed to divide among 
their own troops the booty taken in their separate operations. 

There is a clause also in the Prize Proclamation of 1803, 
which though primarily referring only to flag officers in the 
Navy, has a clearly analogous bearing on this point : — 

'* Provided Fifthly. That when an inferior flag-officer is 

sent to reinforce a saperior flag-officer on any station, the superior flag- 
officer shall have no right to any share of prizes taken by the inferior flag- 
officer before tbe inferior flag-officer shall arriye within the limits of the 
station, and moreover shall actually receive some order directly from him, 
or be acting in execution of some order issued by him." — Extract from the 
Prize ProdamtUion qfJvly 7, 1803. 

If we read " general" in this case for " flag-officer " aU the 
claims of the Bombay troops to the Kirwee Prize melt like the 
baseless fabric of a dream. 

With respect to head-money for pirates the Prize Procla- 
mation of the present reign is still more exclusive : — 

" Provided also .... That no flag officer, unless actually present at 
the capture or destruction of any pirate ship, vessel, or boat, shall be 
entitled to share in any distribution of the proceeds or bounty in respect 
of the crews of such piratical &hip, vessel, or boat." — Prize ProdamtUion 
ofJvly 80, 1849. 

In the Navy again, according to Lord Stowell's judgment 
in the case of tne Zepherina (2 Haggard's Admiralty Beports, 
820). 

"Joint captors are entitled to share according to their respective forces 
present at the capture ; " 

and under this rule the Bombay troops would take very little 
of the Kirwee Prize. 

** I think'' (said Lord Stowell in the well-known cases of the Leda at the 
4saptnre of Buenos Ayres) " I may lay it down as a certain and fixed rule 
that no services antecedent or subsequent^ unless the vessel is employed in 
identical service of the expedition, will impart a prize interest'' 

Here, agam, Sir Hugh £ose cannot in any sense pretend 
that he was employed in the identical service of tbe expedition 
against Kirwee. 

We have already entered into a longer discussion of the 
pubject than our correspondent could fau'ly expect ; but it is 
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well for all parties that the right of the Madras troops is so 
clear, for there is no reasonable prospect of litigation which 
might lock up all the Tndian prize-money, including the booty 
wluch Sir Hugh Eose captured, for many years. The Bombay 
troops took a valuable treasure at Jhansi, and the Madras force 
never preferred a claim to participate in this prize. They 
would be fitr wiser to direct all their eflforts to expedite the 
distribution of the booty, which is really their own, mstead of 
adding to the ordinary measure of delay by preferring an un- 
tenable claim to that which others took. 

The Homewaed Mail, March 21, 1862. 

The question of the Kir wee prize-money still continues to 
excite considerable interest in military circles ; but we are not 
sure that we should have returned to the discussion if we had 
not in some sort been invited thereto by the appearance on our 
table of a little book upon the subject, wherein, if not the sub- 
ject itself, at all events the advocacy of one side of the question 
is exhausted. If the property be not divided exclusively among 
the officers and men of General Whitlock's force, it will not be 
for any want of ability in those who have come forward to 
advocate its claims. In the pamphlet before us, historical and 
legal precedents are freely quoted to prove that hitherto, in 
analogous cases, prize has been awarded in the manner in which 
they think it ought to be in this. The only thing that in any 
way detracts from the completeness and conclusiveness of this 
mode of argumentation is that the cases adduced are not analo- 
gous. There is a river in Macedon, and there is a river in 
Wales, " and there are salmons in both." The salmons appear 
in all these cases larger or smaller, but we cannot see any other 
similitude. Now, unless the precedents run, as the lawyers 
say, " on all fours," they are of very little value ; and if they 
do run on all fours, their value might be very much diminished 
by the production of a number of other precedents bearing pre- 
cisely tne opposite way. 

we confess that the question is a difficult one — that there 
is much to be said on both sides of it — and we are not surprised 
that the authorities have been a long time about its solution. 
We do not, therefore, dogmatise upon the subject ; and as 
we are not aware of having a single acquaintance in either 
Eose's or Whitlock's force, we do not enter the lists as advo- 
cates. Whatsoever we may write, whether it may be worth 
little or worth much, is, at all events, disinterested. The only 
really strong opinion which we entertain with respect to the 
Kirwee prize-money is that no man either in the Bombay or 
Madras column is fairly entitled to one sixpence of it It was 
not properly prize at all. But as authority has adjudged it to 
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be so, we pass over that question altogether, and merely con- 
sider, upon the basis of this presumed right of prize, what are 
the troops among whom it ought properly to be divided. 

Now, we are entirely of opinion, as indeed we have already 
said, that the principle of constructive capture may be pushed 
a great deal too far — pushed to the point of injustice in fact, 
and of absurdity in argument. When prize property is cap- 
tured at the point of the bayonet, with grievous loss of life and 
limb, it seems to be only right that those who share the peril 
should share the prize. If, for example, a force after weeks, 
nay, for months, surrounding and besieging a fortified town, 
enduring great hardships and privations all the time, and con- 
tinually encountering the sorties of the enemy, should at last 
carry the place by assault, with heavy loss of killed and 
wounded, and infinite perQ to all engaged, it would seem to be 
unjust and cruel in the extreme not to suffer the actual captors, 
in such a case — that is, the besieging force — ^to share among 
themselves the booty thus captured at the point of the bayonet. 
In such a case, whatever precedents there might be on the. one 
side or the other, we confess that we should be slow to recom- 
mend the partition of the spoil among troops at a distance from 
the scene of operations, who took no part in the perilous 
achievements of the siege. But if two or more columns, start- 
ing from different points, but under one common plan of opera- 
tions, upon a common area, and with common objects, each sup- 
porting and assisting the other, and conjointly accomplishing, 
though at a distance from each other, what neither could do 
alone ; if two or more columns, we say, are thus co-operating 
for one common purpose, and one or the other sweeps up, 
almost by accident, some prize here or some prize there, with- 
out exposing itself to any particular peril in capturing the said 
prize, we confess that it appears to us that this is a very diffe- 
rent case from that which we have before supposed — namely, 
the capture of a fortified place by assault. Without any of 
that knowledge of " naval and military law and the usage of 
the army" upon which the able writer of the red book before 
us grounds his arguments, any person of ordinary intelligence 
may see that what would be very unreasonable and unjust in 
the one case, may, in the other, have a solid foundation both of 
reason and of justice. In the one case there is long -continued 
and perilous action directed to one particular object ; in the 
other, there are a series of scattered operations, extending over 
a large surface, the different incidents of the campaign being 
determined, in a great measure, by accident, and the different 
columns falling in the way of prize more by some stroke of good 
fortune, than as the result of any doings or sufferings of their own. 

We need not say which of the two cases more nearly re- 
seaibles the one under consideration. No one in his senses 
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could place Delhi and Kirwee in the same category ; no one 
could assert that the capture of the latter was a perilous or a 
brilliant affair. We do not hear of a Kirwee medal, or any 
Kirwee gazettes— of Bath honours and brevet promotions 
bestowed for that especial service. How many lives, how 
many limbs, did the capture of that property cost ? Sir Hugh 
Itose^s force, in the course of that campaign in Central India, 
had as much hai*d work as General W hitlock's. We admit 
that the latter force was not placed for the general purposes of 
the campaign under the immediate orders of Sir Hugh Sose ; 
and we observe that this admission has been made the most of 
by our leading military journal, in an article quoted in the 
appendix of the little volume before us. " We admit nothing, 
voung man," said a leading counsel, in an agony of alarm, to 
his junior, when he saw that he was about to make an admis- 
sion. Experienced advocates, we believe, never make admis- 
sions. But it was our object not to advocate one side or the 
other, but simply to investigate the truth. Whether the inde* 
pendence, in a military sense, of the two columns, really does 
or does not affect the argument, the fact itself is not to be 
denied. Of course, those whose duty it is to decide the ques- 
tion will give full weight to it, and take it for exactly what it 
is worth. For our own parts, we do not think that it very much 
affects the question. Tne movements of the two columns were 

Earts of one general plan of operations, devised at head-quarters 
y the Governor-General and the Commander-in-Chief, in com- 
munication with the Central Indian political agent, who directed 
the whole ; and we have no doubt that it would be very easy to 
show how the movements of one column were dependent upon 
the movements of the other; how the successes of the one were 
the results of the successes of the other. Without the co-ope- 
ration of Eose, Whitlock could not have done what he did. 
Such, at least, is our impression. But, as we have already said, 
we admit that the question is a difficult one ; and we have no 
intention to dogmatise about it. A question is this evening to 
be put to the Secretary of State for India with respect to the 
decision of the authorities ; so we shaU now soon know whether 
anything has been yet decided, or whether this knotty problem 
is still under " the consideration of Her Majesty's Govern- 
ment." 

Meanwhile, we shall further observe only that all this con- 
troversy in the public press, and all this consideration and dis- 
cussion in official quarters, only fortifies us in the belief that 
the whole system of prize is essentially wrong. These conten- 
tions are, to say the least of them, undignified and unseemly. 
A military hero never appears to less advantage than when ne 
is squabbling about prize. There are no less agreeable chapters 
in the lives of Lord Harris and Sir Chiles Napier than those 
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which relate to the contentions of those Generals with the 
authorities with respect to the booty to which they believed 
themselves entitled. But it is still less pleasant when two 
large bodies of officers are at variance with each other on such 
a subject, and each considers the other to be guilty of advanc- 
ing unjust pretensions. Surely this is a state of things to be 
avoided, if avoidance be possible. It is only one of many evils 
resulting from the system, but it is one so great, that, super- 
added to the rest, it may go far to convince the authorities that 
there are better ways of rewarding military valour than by 
dividing doubtful booty of war amongst a doubtful number of 
claimants. 

The Abmt and Natt Qazettb, Saturday, March 22, 1862. 

Sib, 

A correspondent in your last number, in discussing the 

question of the Kirwee prize-money, indulges in unjust and 
somewhat illnatured strictures on General Whitlock's alleged 
" procrastination and delay " in arriving at the theatre of war 
during the insurrection of 1858. The censure is not deserved. 
A march of 1300 miles, with the conveyance of heavy artillery 
over the mountainous passes between Hyderabad and Jubbul- 
pore, might have justified far longer delay. Reflections of this 
nature are more easily made than mended ; and this is not the 
only case in which they have been over hastily put forth. 
"There is some disposition," writes Mr. Eussell, in his 
Diary, on the 3rd June, "to blame Sir Hugh Bose for his 
supposed delay at Calpee ; but after all we know so little of 
the facts that it may be very unjust to blame one who has 
shown so much energy and decision." By the same rule, 
G^eneral Whitlock's extraordinary march from Mahoba to Kir- 
wee 86 miles in 37 hours, ought to absolve him from the charge 
of unnecessary dilatoriness in his proceedings. A Madras 
Officer has recently referred to this as surpassing the Duke of 
Wellington's quickest Indian march. He alludes, I presume, 
to the movement of Sir A. Wellesley's force during the Mah- 
ratta war, on the 4th of February, 1804, from Chob Neemgaum 
to Munkaisir, of which Colonel Garwood says: " This expedition 
has often been remarked by the Duke as the greatest march he 
ever made." The distance was 44 miles, and it was accomplished 
in 29 hours, but Whitlock's march was more surprising. 

I intended to have confined myself to this point, but the 
Homeward Mail to-day has an article in favour of the Bombay 
column which signally fails, though cleverly written, in 
strengthening the claim of the troops under Sir Hugh Eose to 
share in the Kirwee Prize. Mistaking Fluellen's argument, 
which would have been sound enough respecting rivers and 
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salinons, but wliicb erred respecting Macedon and Monmouth, 
the writer assumes, contrary to the judgment of the first 
lawyers of the day, that there is no analogy between Navy and 
Army booty. He asserts that the analogies contended for on 
General Whitlock's side do "not go on all fours;" but he 
omits to show where they are lame. K they do go on all fours, 
he says, opposite precedents can be produced to outweigh them; 
but he does not favour us with one precedent of this nature. 
He believes that actual capture is good law only when a town 
is taken by assault ; and this, he leads us to believe, distin- 
guishes the Delhi from the Kirwee Prize, but he ought to know 
that the greater part of the Delhi Prize, taken at Jhijjur and 
Ballubghur, was captured without resistance; and therefore, 
according to his argument, was no prize at all. And if he reads 
those judgments of Lord Stowell, with which he professes to be 
so conversant that he can readily find precedents on both sides, 
he will see that no distinction can be drawn between prize 
taken from a merchantman which struck her flag at the first 
summons, and prize taken from a line-of-battle ship which dis- 
abled her antagonist. It has been already shewn m your lucid 
statements that the columns of Bose and Whitlock were not a 
combined force, were not acting in a common area, nor towards 
a common object ; and the authorities, who will look to law and 
precedent, which the Homeward Mail contemns, will consider 
it very material to the issue to ascertain whether General 
Whitlock was under the orders of General Eose, or entirely 
independent of him, as General Yan Cortland was independent 
of Sir A. Wilson at Delhi. 

That this contention is uncomely all must admit. The 
blame rests with those who unreasonably attempt to possess 
themselves of their neighbour's property. The only remedy, 
unless, like the French, we permit the soldiers to help them- 
selves, is to simplify the law of prize by adhesion as far as 
possible to the principle of actual capture. 

The distinction which the Homewa/rd Mail attempts to 
draw between the danger incurred in an assault and the mor- 
tality inflicted by the suns of June in India, seems also to my 
mind to be logically unsound. But perhaps, as you have 
already discussed this question so completely, you will in your 
next issue expose these faUacies as completely as you did some 
weeks agO in your short skirmish with this journal. It is 
somewhat significant that he should so frankly admit that the 
question, from his point of view, is extremely difficult, while you 
more properly maintain that there is little or no difficulty in 

the case. 

I ^m, &c., 

SENTINEL. 
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The Homeward Mail, March 31, 1862- 

We cheerfullj give inBertion to the letter, wliich will be 
found in another, part of our paper, on the subject of the 
Kirwee prize-money. We have afready said that the question 
is a difficult one, and that we are by uo means disposed to dis- 
cuss it in a dogmatic spirit. Still less inclined are we to make 
our pages the representatives onlv of one side of the question. 
We have our own opinions on the subject, and knowing that 
they are honestly conceived, we give those who differ from us 
in opinion all possible credit for their honesty and sincerity. 
With respect to the letter inserted elsewhere, we have to make 
one or two observations. The writer has misunderstood us 
materially on some essential points. We did not say that, in 
our opinion, the property taken at Kirwee is not properly prize 
because it was not taken after hard fighting at the point of the 
bayonet. To have limited the true character of prize in such a 
manner as this would have been to betray profound ignorance 
of the suWect. Very fair prize may be swept up without 
fighting. The only condition is that it should be the property 
of the enemy. Our doubts with respect to the Kirwee prize 
are of a political, not a military character. But with that 
question neither the Madras nor the Bombay column has any- 
thing to do. Whether taken from the enemy, or from men 
not fairly to be accounted enemies, the property has been 
decreed prize. Again, with respect to the nature of the Delhi 
prize, we know that much of it was not actually found in 
Delhi. AU that we meant to say was, that if G-eneral Whit- 
lock's force had captured the Kirwee prize, after undergoing 
the hardships and dangers of a siege — ^if there had been much 
loss of life and limb attending the capture — we should have 
been slow to express an opinion in favour of any participation 
in the spoil on the part of troops at a distance who were not 
exposed to similar perils. But assuredly Sir Hugh Bose's 
force suffered as much as General Whitlock's. We observe 
that the Bombay papers declare that Sir Hugh Hose's force 
had all the fighting, and that Qeneral Whitlock's wants all the 
prize. Making some allowance for Presidency partiality, we 
stiU cannot help thinking that there is some truth at the 
bottom of this. With respect to what our correspondent says 
on the subject of common objects and common areas, we need 
only observe, that if it can be shown that the course of one 
column or the other was at any time determined by accidental 
circumstances, that orders from head-quarters were issued of 
common application to both columns, and that these accidental 
circumstances determined whether one column or the other 
should foUow these particular orders, and move in the parti- 
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cular direction indicated, what we faaye said about the two 
forces operating on a common area is true and in no very 
general or unlimited significance. But these are points of 
detail which can be satisfactorily followed out only by those 
who are thoroughly acquainted wifch all the official circum- 
stances, political and military, of the case. With these we do 
not pretend to be conversant. But we hope that when this 
vexed question has been formally settled, the erounds of the 
decision, whether in favour of one column or of both columns, 
will be made public, and that all the official correspondence 
illustrative of it will be published at the same time. We know 
that the whole subject has been most carefully considered, and 
we believe that the verdict eventually pronounced will be con- 
sonant with substantive justice. 

The HoiCBWABD Mail, Monday^ March 31, 1862. 

Sib, 

Major Clifton, in his memorial on the Kirwee Prize, 

and the red pamphlet which you have been kind enough to 

praise, clearly showed that more than half of the Delhi booty 

was captured at Jhijjur and Bullubghur, precisely as the 

Kirwee treasure was captured by General Whitlock, not by 

assault but by simple surrender. This being an undoubted 

and notorious fact, it is hardly fair to still lead the public to 

suppose, as your leader iii the last Someward Mail asserts, 

that a broad distinction is to be drawn, as between a capture 

by storm and a capture without resistance, between the Delhi 

and Kirwee booty. Such a distinction, even where it has a 

basis in fisu;t, does not practically affect the rights of the captor, 

for military prize, whether taken after storm and escalade, as 

at Seringapatam, or taken as the ulterior result of a campaign, 

as at the capitulation of Ava, without any resistance on the 

spot, is merely, as Lord StoweU expressed it, in quoting the 

case of the Mars, ^' the lottery " of war, ntme mihi nunc alii 

henigna. In the present case, however, the prize money of 

Kirwee and of Delhi, at least with regard to the latter captures 

after the siege, must stand exactly on the same footing with 

respect to the resistance of the enemy, and the consequent title 

of the capturing force ; and if, therefore, the booty of Kirwee, 

as you are pleased to say, ought not to be considered prize at 

aU, because the rebels only made a show of resistance, and 

only fought after the property was captured, it follows by the 

same rule that the booty of Jhijjur and Bullubghur, and the 

large prize money which was paid as the ransom of Ava in 

1826, lor in both these cases there was even less resistance on 

the spot, ought not to have been given to the gallant troops by 

whom it was fairly won. 
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Let me also ask you to reflect on the fearful loss and suffer-^ 
ing which the Madras column sustained in that terrible march 
on Kirwee, and I think that you will scarcely adhere to your 
opinion that Whitlock's force won the treasure " without ex- 
posing itself to any particular peril in capturing the said prize." 
The sudden and sharp stroke of the Indian sun in June 1858 — 
I quote the evidence of Sir Hugh Bose — ^was keener and 
more cruel to our troops than the bayonet's point in other wars. 

I think I have met your main argument fairly and success- 
fully, and if you reaUy desire to be impartial in the matter, 
you will still, I trust, De open to conviction on these points. 

I must briefly notice your assertion that Generals Bose and 
Whitlock were acting *' under one common plan of operations, 
upon a common area, and with common objects, each support- 
ing and assisting the other, and coDJointly accomplishing, though 
at a distance from each other, what neither could do alone." 

I need scarcely point out that, if these are the conditions 
which should govern the distribution of the Indian prize, they 
are conditions which may be predicated of every division of 
the army engaged under Lord Clyde's or Lord Canning's 
orders, in the rebellion of 1868. AR were acting under one 
common plan, and operating on the common area of the insurrec- 
tion, and fighting with the common object of suppressing it, 
and supporting and assisting one another, and accomplishing, 
at various distances, what no single division could have done 
alone. You will own that your definition of combined opera- 
tions is rather broad, and proves a little too much. But, to 
come more closely to the point, whatever the original plan of 
operations may have been, it was no part of Sir George Whit- 
lock's instructions to connect himself with Sir Hugh Bose ; and 
I know that his advance from Dumoh was dictated by Lord 
Canning's personal orders, assigning to him a special and 
distinct enterprise or plan of operations, for he had no commu- 
nication at that time with Lord Clyde. 

Again, what is the precise meaning which you attach to the 
expression '* a common area P " Does it signify a province or 
a continent ? Is it to be defined by political or territorial 
boundaries? When Kirwee was taken. General Bose was 
much nearer to Lord Clyde's army, a part of whose troops 
actually joined him, than to General Whitlock. On what 
principle, geographical or strategic, are we invited to believe 
that Ghenerals Bose and Whitlock were acting, and General 
Bose and Lord Clyde were not acting on a common area ? 

So with regard to what are called " the common objects " 
which the two columns, as it is pretended, were accomplishing. 
When Whitlock was marching eastward on Kirwee, General 
Bose, at 200 miles distance, was marching westward on Gwa- 
lior. In what peculiar sense the South-Eastem Bailway and 
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the Great Western can be said to have a common terminus at 
Gravesend and Bristol I am at a loss to comprehend. In the 
same way I take on myself to challenge any of my opponents 
to shew that there was any " mutual support or assistance ** 
afforded to each other by the Madras and Bombay columns, 
except in that general sense in which every member of the 
army contributed in some respects to the results of the cam- 
paign of 1858 ; and if the word " conjointly " implies conjunc- 
tion, I must farther add that no conjunction whatever took 
place between General Whitlock and Sir Hugh Eose. 

You observe that the cases cited from the Admiralty Courts 
to shew the rights of the Madras troops are not analogous, 
but you have not proceeded to show, in any instance, where the 
analogy fails. In the meantime I must be permitted to attach 
some importance to the judgment of a great military lawyer, 
like Mr. Prendergast, who has expressed, regarding some of 
these cases, a directly opposite opinion. I must also regret 
that you have not favoured us with a single example from that 
"number of other precedents bearing precisely the opposite 
way,'* for I have searched in vain for a single judicial precedent 
such as you describe. 

lam, 

Sib, &c., 

EEGULUS. 
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